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ANNEXURE 1
 

Explanatory Note
 

A. Conflict between Ravji’s Case and Bachan Singh’s Decision  
 

The constitution bench in Bachan Singh v. State of Punjab (1980) 2 SCC 684 
emphasized the importance of giving sufficient weight to the mitigating circumstances 
pertaining to the criminal along with aggravating circumstances relating to the crime.  
 

“The expression “special reasons” in the context of this provision [Section 354 
(3) Cr.P.C] , obviously means “exceptional reasons” founded on the exceptionally 
grave circumstances of the particular case relating to the crime as well as the 
criminal.” (Para 161 at page 738)

 
“The present legislative policy discernible from Section 235(2) read with Section 
354(3) is that in fixing the degree of punishment or making the choice of sentence 
for various offences, including one under Section 302 of the Penal Code, the court 
should not confine its consideration “principally” or merely to the circumstances 
connected with the particular crime, but also give due consideration to the 
circumstances of the criminal. “ (para 163 at page 739)

 
“While considering the question of sentence to be imposed for the offence of 
murder under Section 302 of the Penal Code, the court must have regard to every 
relevant circumstance relating to the crime as well as the criminal.” (Para 164 at 
page 739)
 
“The legislative changes since Jagmohan — as we have discussed already — do 
not have the effect of abrogating or nullifying those principles. The only effect 
is that the application of those principles is now to be guided by the paramount 
beacons of legislative policy discernible from Sections 354(3) and 235(2), 
namely: (1) The extreme penalty can be inflicted only in gravest cases of extreme 
culpability; (2) In making choice of the sentence, in addition to the circumstances, 
of the offence, due regard must be paid to the circumstances of the offender, also.” 
(para 197 at page 747)

 
In Ravji @ Ram Chandra vs. State of Rajasthan, (1996) 2 SCC 175, a case which was 
decided by a bench of 2 judges, the Supreme Court explicitly held:  
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‘It is the nature and gravity of the crime but not the criminal, which are 
germane for consideration of appropriate punishment in a criminal trial.’ (para 
24)

 
Thus, the Apex Court while confirming the death sentence in Ravji’s case held 

that the circumstances relating to the criminal are irrelevant and focused exclusively 
on the circumstances relating to the crime. This aspect of the decision in the Ravji’s 
Case is in direct conflict with the Bachan Singh ruling. Thereafter, the Supreme Court 
invoked Ravji’s precedent to limit the focus only to circumstances pertaining to the 
crime and exclude circumstances pertaining to the criminal. 
 
 

B. Ravji’s Case and cases following Ravji held to be per-incuriam in Bariyar 
 

The court in Santosh Kumar Bariyar v. State of Maharashtra, (2009) 6 
SCC 498 noticed the abovementioned conflict between Ravji’s case and Bachan 
Singh which held that in all cases, including the most brutal and heinous crimes, 
circumstances pertaining to the criminal should be given full weight. The Bariyar 
court observed as follows:
 

“60. The rarest of rare dictum serves as a guideline in enforcing Section 
354(3) and entrenches the policy that life imprisonment is the rule and death 
punishment is an exception. It is a settled law of interpretation that exceptions 
are to be construed narrowly. That being the case, the rarest of rare dictum 
places an extraordinary burden on the court, in case it selects death punishment 
as the favoured penalty, to carry out an objective assessment of facts to satisfy 
the exceptions ingrained in the rarest of rare dictum.
61. The background analysis leading to the conclusion that the case belongs 
to the rarest of rare category must conform to highest standards of judicial 
rigor and thoroughness as the norm under analysis is an exceptionally narrow 
exception. A conclusion as to the rarest of rare aspect with respect to a matter 
shall entail identification of aggravating and mitigating circumstances relating 
both to the crime and the criminal. It was in this context noted: (Bachan Singh 
case, SCC p. 738, para 161)

“161. … The expression ‘special reasons’ in the context of this provision, 
obviously means ‘exceptional reasons’ founded on the exceptionally grave 
circumstances of the particular case relating to the crime as well as the 
criminal.” (emphasis supplied)



 
 

6

62. Curiously, in Ravji v. State of Rajasthan this Court held that it is only 
characteristics relating to crime, to the exclusion of the ones relating to 
criminal, which are relevant to sentencing in criminal trial, stating: (SCC p. 
187, para 24)

“24. ... The crimes had been committed with utmost cruelty and brutality 
without any provocation, in a calculated manner. It is the nature and gravity 
of the crime but not the criminal, which are germane for consideration of 
appropriate punishment in a criminal trial. The Court will be failing in its 
duty if appropriate punishment is not awarded for a crime which has been 
committed not only against the individual victim but also against the society 
to which the criminal and victim belong. The punishment to be awarded for 
a crime must not be irrelevant but it should conform to and be consistent 
with the atrocity and brutality with which the crime has been perpetrated, the 
enormity of the crime warranting public abhorrence and it should ‘respond 
to the society's cry for justice against the criminal’.”

63. We are not oblivious that Ravji case has been followed in at least six 
decisions of this Court in which death punishment has been awarded in last 
nine years, but, in our opinion, it was rendered per incuriam. Bachan Singh 
specifically noted the following on this point: (SCC p. 739, para 163)

“163. ... The present legislative policy discernible from Section 235(2) read 
with Section 354(3) is that in fixing the degree of punishment or making the 
choice of sentence for various offences, including one under Section 302 of 
the Penal Code, the court should not confine its consideration ‘principally’ 
or merely to the circumstances connected with the particular crime, but also 
give due consideration to the circumstances of the criminal.”

 
Furthermore, in Bariyar, the Supreme Court also noted 6 other cases where Ravji’s 
case was followed and held that these decisions were also wrongly decided: 
 

“Shivaji v. State of Maharashtra, Mohan Anna Chavan v. State of Maharashtra, 
Bantu v. State of U.P, Surja Ram v. State of Rajasthan, Dayanidhi Bisoi v. 
State of Orissa and State of U.P. v. Sattan are the decisions where Ravji has 
been followed. It does not appear that this Court has considered any mitigating 
circumstance or a circumstance relating to criminal at the sentencing phase 
in most of these cases. It is apparent that Ravji has not only been considered 
but also relied upon as an authority on the point that in heinous crimes, 
circumstances relating to criminal are not pertinent. (Para 63 at page 529)”
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The 6 judgements mentioned aforesaid were strongly influenced by the 
principle evolved by the 2 judge bench in Ravji’s case. The court in Bariyar observed 
that it is clear that none of the circumstances relating to the 13 convicts in these 6 
cases have been brought on record and considered by the Supreme Court during the 
sentencing deliberations. Despite the binding precedent of Bachan Singh, Ravji’s 
decision, and the decisions in the aforementioned 6 cases, have narrowed the 
sentencing considerations to circumstances relating to crime alone. 
 

The cases mentioned above have been declared to be per incuriam in Bariyar 
by the Supreme Court for having followed Ravji. Another case, Ankush Maruti Shinde 
and Ors Vs. State of Maharashtra (2009) 6 SCC 667 at para 28 (17), which explicitly 
followed Ravji’s wrong reasoning like the cases mentioned above, was decided just a 
few days before Bariyar and was therefore not noticed in that decision. 

 
Though Ravji was sentenced to death on the basis of a per incuriam 

judgement, he was executed on 4.5.1996. Surja Ram, who was also sentenced to 
death on the same flawed reasoning was executed on 7.4.1997. The remaining 12 
prisoners aforementioned are undergoing a lingering death on death row while their 
mercy petitions are pending before the President. These cases have been brought to 
the notice of the governors of the various states and to the President of India more 
than a year ago, but to no avail. 
 

The cases of these death row convicts have also been specially referred to by 
the U.N. Special Rapporteur on Extra-Judicial, Summary or Arbitrary Executions in 
his report to the Government of India in March 2012. The report can be read at 

http://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?
NewsID=12029&LangID=E
 
C. Ravji’s Case and cases following Ravji again held to be per-incuriam in Dilip 
Tiwari (2010) 
 
Subsequent to Bariyar, the Supreme Court again in Dilip Tiwari v. State of 

Mahrashtra (2010) 1 SCC 775 (para 68) raised the issue of error committed in Ravji’s 
case and other cases in which Ravji was followed. The Court in Dilip Tiwari held the 
following in this regard:
 

“67. In a death sentence matter, it is not only the nature of the crime but the 
background of the criminal, his psychology, his social conditions and his 
mindset for committing the offence are also relevant. No doubt in Ravji v. State 
of Rajasthan this Court held as under: (SCC p. 187, para 24)
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“24. … The crimes had been committed with utmost cruelty and brutality 
without any provocation, in a calculated manner. It is the nature and gravity 
of the crime but not the criminal, which are germane for consideration of 
appropriate punishment in a criminal trial. The Court will be failing in its 
duty if appropriate punishment is not awarded for a crime which has been 
committed not only against the individual victim but also against the society 
to which the criminal and victim belong. The punishment to be awarded for 
a crime must not be irrelevant but it should conform to and be consistent 
with the atrocity and brutality with which the crime has been perpetrated, the 
enormity of the crime warranting public abhorrence and it should ‘respond 
to the society's cry for justice against the criminal’.”

68. It is also true that Ravji case was followed in as many as six cases where 
the death sentence was approved of. However, in his judgment reported as 
Santosh Kumar Satishbhushan Bariyar v. State of Maharashtra Hon'ble Sinha, 
J. pointed out that this judgment is per incuriam as the law laid down therein 
is contrary to the law laid down in Bachan Singh case where the principle 
has fallen out to the effect that the Court should not confine its consideration 
principally or merely to the circumstances connected with the particular crime 
but also give due consideration to the circumstances of the criminal. It is 
because of this that we have ventured to consider the mindset of Accused 1 
Dilip and the vicious caste grip that might have catapulted the crime committed 
by him. We would, thus, follow Bachan Singh case and the principles therein 
rather than following the narrow approach given in Ravji case.”
 

 
D. Supreme Court Indicts Ravji’s line of cases in Rajesh Kumar (2011) 

 
The Supreme Court recently in Rajesh Kumar v. State (2011) 13 SCC 706 in para 66-
70 once again emphasized the miscarriage of justice caused in the Ravji Rao case, and 
other cases which followed the Ravji Rao’s faulty precedent. The court held:

66. In the instant case to confirm the death sentence of the appellant, the 
High Court relied on the judgment of this Court in Dayanidhi Bisoi v. State 
of Orissa wherein the accused was held guilty of murder of three persons of 
a family comprising husband, wife and their three-year-old daughter. In that 
case, the accused, who was a member of the family of the deceased, committed 
the criminal act for monetary benefits while the deceased were sleeping. In 
Dayanidhi Bisoi this Court, while awarding death sentence to the accused, 
relied on its previous decision in Ravji v. State of Rajasthan and Surja Ram v. 
State of Rajasthan.
67. In Ravji, a Division Bench of this Court observed that it is only 
characteristics relating to the crime, to the exclusion of the ones relating to the 
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criminal, which are relevant for sentencing in the criminal trial. In para 24 at 
p. 187 of the Report, this Court held:

‘The crimes had been committed with utmost cruelty and brutality without 
any provocation, in a calculated manner. It is the nature and gravity of the 
crime but not the criminal, which are germane for consideration of 
appropriate punishment in a criminal trial. The court will be failing in its 
duty if appropriate punishment is not awarded for a crime which has been 
committed not only against the individual victim but also against the society 
to which the criminal and victim belong. The punishment to be awarded for 
a crime must not be irrelevant but it should conform to and be consistent 
with the atrocity and brutality with which the crime has been perpetrated, 
the enormity of the crime warranting public abhorrence and it 
should ‘respond to the society’s cry for justice against the criminal’.”
(emphasis supplied)

68. Ravji case was followed in as many as six cases where death sentence was 
imposed. However, this Court in Santosh Kumar Satishbhushan Bariyar v. 
State of Maharashtra pointed out that Ravji case and the six subsequent cases 
in which Ravji was followed were decided per incuriam, as the law laid down 
therein is contrary to the law laid by the Constitution Bench of the Supreme 
Court in Bachan Singh. In Bachan Singh, this Court held that before giving 
death sentence the court should not confine its consideration principally or 
merely to the circumstances connected with the particular crime but must also 
give due consideration to the circumstances of the criminal.
69. His Lordship Sinha, J. in para 63 at p.529 of Bariyar case observed that:

“63. We are not oblivious that Ravji case has been followed in at least six 
decisions of this Court in which death punishment has been awarded in last 
nine years, but, in our opinion, it was rendered per incuriam. Bachan Singh 
specifically noted the following on this point: (SCC p.739, para 163)
‘163. ... The present legislative policy discernible from Section 235(2) read 
with Section 354(3) is that in fixing the degree of punishment or making the 
choice of sentence for various offences, including one under Section 302 of 
the Penal Code, the court should not confine its consideration ‘principally’ 
or merely* to the circumstances connected with the particular crime, but 
also* give due consideration to the circumstances of the criminal.’
Shivaji v. State of Maharashtra, Mohan Anna Chavan v. State of 
Maharashtra, Bantu v. State of U.P., Surja Ram v. State of Rajasthan, 
Dayanidhi Bisoi v. State of Orissa and State of U.P. v. Sattan are the 
decisions where Ravji has been followed. It does not appear that this Court 
has considered any mitigating circumstance or a circumstance relating to 
criminal at the sentencing phase in most of these cases. It is apparent that 
Ravji has not only been considered but also relied upon as an authority on 
the point that in heinous crimes, circumstances relating to criminal are not 
pertinent.” (emphasis supplied in Bariyar case)
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70. The High Court in this case, by following the Ravji ratio, therefore, did not 
properly appreciate the ratio in Bachan Singh in awarding death sentence to the 
appellant. 
 

 
E. The Per Incuriam Judgment in the case of Saibanna v. State of Karnataka 

 
Saibanna was sentenced to death for having committed murder whilst serving a 
sentence of life imprisonment for an earlier murder. His death sentence was upheld 
by the High Court (by a split verdict) and the Supreme Court. The Supreme Court’s 
judgement, reported in (2005) 4 SCC 165, noted (in paras 15-18) the fact of second 
murder as a circumstance which legally left them with no option except the death 
sentence. The court expressed its helplessness in considering a life sentence as a 
possibility as Saibanna was already serving a life sentence. This explanation for 
upholding the death sentence runs counter to Mithu v. State of Punjab, (1983) 2 SCC 
277 wherein the mandatory death sentence for a second murder was struck down. 
 
Recently, the Supreme Court in Bariyar (at para 63), has held that Saibanna’s case is 
per incuriam and was wrongly decided as it ignored the binding precedent of Mithu 
and Bachan Singh. In Bariyar, the Supreme Court has pointed out that in Bachan 
Singh, the Constitutional Bench has held that the sentencing court must draw up a 
chart of aggravating and mitigating circumstances, and therefore the circumstance of 
a second murder can neither foreclose consideration of other mitigating circumstances 
nor constrain the discretion of the court. The court held in this regard:

 
49. In this context Saibanna v. State of Karnataka makes an interesting reading. 
The accused therein was a life convict. While on parole, he committed murder 
of his wife and daughter. This Court sentenced him to death on a reasoning, 
which effectively made death punishment mandatory for the category of 
offenders serving life sentence, opining: (SCC p. 172, paras 17-18)

“17. ... A prisoner sentenced to life imprisonment is bound to serve the 
remainder of his life in prison unless the sentence is commuted or remitted 
and that such sentence could not be equated with any fixed term. (See Gopal 
Vinayak Godse v. State of Maharashtra.) If that be so, there could be no 
imposition of a second life term on the appellant before us as it would be a 
meaningless exercise.
18. In the teeth of Section 427(2) of the Code of Criminal Procedure, 1973 it 
is doubtful whether a person already undergoing sentence of imprisonment 
for life can be visited with another term of imprisonment for life to run 
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consecutively with the previous one.
50. Mandatory death punishment (prescribed under Section 303 of the Penal 
Code) was stuck down as unconstitutional by this Court in Mithu v. State of 
Punjab. This Court observed: (SCC p. 286, para 7)

“7. … If the law provides a mandatory sentence of death as Section 303 
of the Penal Code does, neither Section 235(2) nor Section 354(3) of the 
Code of Criminal Procedure can possibly come into play. If the court has 
no option save to impose the sentence of death, it is meaningless to hear the 
accused on the question of sentence and it becomes superfluous to state the 
reasons for imposing the sentence of death. The blatant reason for imposing 
the sentence of death in such a case is that the law compels the court to 
impose that sentence. The ratio of Bachan Singh, therefore, is that, death 
sentence is constitutional if it is prescribed as an alternative sentence for the 
offence of murder and if the normal sentence prescribed by law for murder 
is imprisonment for life.” (emphasis in original)

51. O. Chinnappa Reddy, J. in his concurring opinion agreed with the majority 
opinion and observed: (Mithu case, SCC p. 298, para 25)

“25. Judged in the light shed by Maneka Gandhi and Bachan Singh, it is 
impossible to uphold Section 303 as valid. Section 303 excludes judicial 
discretion. The scales of justice are removed from the hands of the Judge 
so soon as he pronounces the accused guilty of the offence. So final, so 
irrevocable and so irrestitutable (sic irresuscitable) is the sentence of death 
that no law which provides for it without involvement of the judicial mind 
can be said to be fair, just and reasonable. Such a law must necessarily be 
stigmatised as arbitrary and oppressive. Section 303 is such a law and it 
must go the way of all bad laws. I agree with my Lord Chief Justice that 
Section 303 of the Penal Code, must be struck down as unconstitutional.”

(See also Reyes v. R., R. v. Hughes, Fox v. R., Bowe v. R. and Coard v. 
Attorney General.)
52. Saibanna to that extent is inconsistent with Mithu and Bachan Singh.
 
Saibanna has been undergoing a lingering death on death row while his mercy 

petition is pending before the President. His case has been brought to the notice of 
the President of India more than a year ago, but no action has been taken. 



 
 

11

 
 

F. Details of Judgements  Referred 
 
S.No. Case Name and Citation Relevant Paragraphs
1.  Bachan Singh v. State of Punjab (1980)2 SCC 

684
164, 201, 207, 208

2.  Ravji @ Ram Chandra vs. State of Rajasthan 
(1996) 2 SCC 175

24

3.  Surja Ram v. State of Rajasthan (1996) 6 SCC 
271

22

4.  Dayanidhi Bisoi v. State of Orissa (2003) 9 
SCC 310

29

5.  Mohan Anna Chavan v. State of Maharashtra 
(2008) 7 SCC 561

21 (17)

6.  Shivaji @ Dadya Shankar Alhat v. The State of 
Maharashtra (2008) 15 SCC 269

25 (17)

7.  Bantu v. The State of U.P (2008) 11 SCC 113 21 (17)
8.  State of U.P. v. Sattan @ Satyendra and Ors 

(2009) 4 SCC 736
30 (17)

9.  Ankush Maruti Shinde Vs. State of 
Maharashtra (2009) 6 SCC 667

28 (17)

10. Saibanna v. State of Karnataka (2005) 4 SCC 
165

15-18

11. Santosh Kumar Bariar v. State of Maharashtra 
(2009) 6 SCC 498

49-52, 61-63.

12. Dilip Tiwari v. State of Maharashtra (2010) 1 
SCC 775

67-68

13. Rajesh Kumar v. State (2011) 13 SCC 706.  66-70
 


