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What does the latest balance sheet of the people’s right to
information show? Having crossed an important milestone of five
years of the Right to Information (RTI) Act in India, we are beginning
to realize that this is a difficult, if not impossible question to answer.
There is no doubt that a broad based people’s movement gave
birth to a law. The law in turn, has set off an even wider and more
vibrant mobilisation across the country. But the people’s right to
Information is much more than a law. It is a birth right with limitless
goals and boundaries. Its intellectual contours cannot be controlled
through amendments, and official manipulation. Like democracy,
and truth, the right to information is beginning to demonstrate its
complex philosophical dimensions, with infinite issues and
questions. It is a concept, a process, a means to an end, and an
end in itself.



An Information Revolution…
It has begun to help define loosely used terms like

transparency, and helped ordinary people demand not just answers
breathe reality into the even more hackneyed expression
“accountability”. In the questions being asked, and the ideas being
generated there are elements of another kind of “information
revolution”.  Unlike, many other revolutions in the making, this is
not centralized and directed by an ideology. It is energized by
humanitarian yearnings for participation and equality, and
conceptually strengthened by the sum total of many small efforts.
This information revolution has much to do with the maps and
architecture of “Transparency” and “Accountability”. There are new
debates about the ideologies of information and democracy, and
there are now attempts to counter attack that have elements of a
“counter revolution”.

…and Counter revolution
There are new information laws in the making that give the

state control over detailed information about every citizen. There
are new draft privacy laws, that claim to keep this information secure
from the prying eyes of other citizens.  There are secrecy clauses
embedded into laws on data collection that once again seek to give
the custodians of power exclusive control over information. And
most threatening perhaps, are legal frameworks that legitimize the
use of new technologies of information gathering to watch over every
element of people’s lives under the guise of ‘good’ governance,
‘greater’ security, and ‘safer’ democracies! It is no longer a security
agency gathering  “intelligence” about a select few, but a legal
framework that allows those in power to watch all people all the
time. As Gopal Gandhi, the former Governor of West Bengal so
incisively cautioned, “we must ensure that tools like the UID must
help the citizen watch every move of government; not allow the
government watch every move of the citizen.” As they are today,
the RTI and the UID stand on contrary sides of the information
debate. If the RTI is a tool of the citizen to control Government and
hold it accountable, the UID is a tool of the Government to control

the citizen.
Information and Surveillance
It is ironic that the great proponents of less government and

more free market are so happy about those in power knowing it all,
while the defenders of a responsible democratic state, are extremely
wary about this massive information gathering machine, and its
operators. Perhaps it is an indication of the cosy relationship that
exists in India today between the ruling elite and the private sector,
who see a big role of government in a police and security force that
will make sure that the people are not allowed to question the unfair
distribution of resources and wealth. Information will play a big role
in this policing exercise. The Prime Minister  has described the
largest rebel group, with several mass formations who question the
takeover of the natural resource base by corporate interests, as the
greatest internal security threat. For those who share his view, an
intelligence-gathering apparatus that allows you to watch any form
of resistance is a dream come true. Perhaps that explains the
corporate - government enthusiasm for mass surveillance.

Radia Tapes and Wikileaks
It is true that some of the captains of the corporate sector

have lost their nerve, and their cool when their own private
information was gathered and revealed. It took no time for one of
them to describe India as a Banana republic when his conversations
revealed how and why he wanted to not just influence a policy, but
wanted to ensure that the Cabinet Minister of a particular portfolio
was of his choice. The leaked Radia tapes have revealed the
nefarious relationship between the government and the private
sector, and stripped respectability from its leaders. Nevertheless,
this has not led to caution from the private sector about gathering
intrusive information. Their concern is only about the information
becoming public. The same sets of concerns seem to dominate
“intelligence gatherers” in Western democracies. They want to keep
gathering more and more information- even private information, but
want exclusive control over it.

As Saikat Datta points out, these very same telecom giants



would never have so happily joined the government in having phones
tapped. They are not really concerned about people in power
knowing what they already know. They only want to re-establish a
secrecy regime that will prevent the people from accessing such
information.  And so we will have powerful forces driving the
proposed privacy law. As Jean Dreze put it in a meeting discussing
UID and the PDS, you first create an intrusive information  gathering
monster, and then you seek protection from a privacy law. The
protection provided under section 8 (1) j of the RTI Act prohibiting
the disclosure of information that “relates to personal information,
the disclosure of which has no relationship to any public activity or
interest, or which would cause the unwarranted invasion of the
privacy of the individual…” is now undermined by this excessive
gathering of information, and connection of silos of all such
information. The framework of the RTI Act itself is undermined.

‘Smart’ cards; ‘smarter’ ideas
But it is not just a security interest that is driving the UID.

There are spinoffs on the development side too. Biometrics and
UID will facilitate the introduction of a conditional cash transfer
regime, that will allow government to reduce all responsibility vis a
vis the poor and the exploited by transferring just the amount of
cash that will keep a drowning populations nose above the water.
This “safety net” requires a means of sending the money
“seamlessly” into bank accounts, and being able to determine
whether those recipients have fulfilled the conditions laid out by the
Government. It is once again information and controls snatched
from the people and placed in the hands of the rulers. It is another
means of taking away from the citizen not just social and economic
rights, but also rights over the control of information. Information is
power;  that can be friendly or hostile. The important question to
ask in this citizens’ battle to reclaim democracy, is – whose
information, who controls it, who can access it, and to what purpose.

Using the law
The law empowers, but laws can cripple. In the world of laws,

rules and regulations, even a birth right is challenged. The practical

dimensions of the Right to Information in India’s disputed democracy,
has given birth to a million mutinies. The small, simple questions
asked of authority, have begun to make their connections with what
democracy should be and so clearly isn’t. It has allowed the citizen
to slip a foot through the door and carve out cracks in the walls of
the fortress that surrounds illegitimate power. It has given people a
means to fight corruption, and the arbitrary use of power. But most
importantly, it has helped citizens question the entire legal framework
which has so successfully stolen democratic power from them.

The Indian RTI Act has been hailed as one of the strongest in
the world. Its strength lies in the fact that it covers all arms of
government, with a small and concise set of exemptions. It is
designed to be citizen-friendly, with widely encompassing definitions
of information, low fee structures, strong proactive disclosure
provisions, independent appeal mechanisms, and mandatory
penalty provisions for violations of the Act.

Shortcomings
It could, of course, have been better and stronger. Some

shortcomings, which have become clear over time, can be attributed
to the ingenuity of the Indian bureaucracy. Loopholes are called
"Chor Darwaza" in Hindi, and there are some officials handling the
Act who have been working hard at institutionalising the concept. A
researcher going into the implementation of the RTI in Rajasthan
was furnished with 101 ways in which denial could be justified and
sustained by the official responsible for implementing the RTI Act!

Others are problems within the Act itself. The first appeal
mechanism has failed to live up to the hope that a senior government
servant would overrule his/her immediate junior and thereby save
the applicant time and effort of going in appeal to the Information
Commission. The vast majority of Commissioners are ex-
bureaucrats brought up in a culture and atmosphere of secrecy.
The Commissions themselves have not been supported by the
government with adequate staff and infrastructure. It is not surprising
then, that the agency set up to protect the citizen's RTI has had a
mixed track record with increasing frustration amongst the appellants



with poor quality decisions, and mounting appeals.
THE SECOND appeal has no time limit within which it must

be decided. Section 24 of the Act that allows blanket exemptions
(except in matters of corruption and human rights violations) has
become a place for the government to park any agency under the
guise of it being an "intelligence and security agency". The private
sector remains largely outside the direct purview of the Act. Although
grossly exaggerated, there have been instances of misuse of
information and the Act to harass certain officials. Such misuse
could have largely been avoided if the 17 points of proactive
disclosure under Section 4 had been properly implemented. Despite
these shortcomings, the awareness, use, and support for the Act
has spread dramatically.

Changing modes of governance
The RTI Act 2005 has been a bit like a Trojan Horse in

Parliament and the offices of Government. People crept in with the
law, and are now defending the revolution from within the citadels,
and from the outside the ramparts. The Act has given citizens
unprecedented legitimacy to ask questions that were democratically
logical, but legally illegitimate. It is a law that has been defended
stoutly from outside, with ordinary citizens keeping a hawk like watch
on any attempt to dilute it. Despite repeated attacks, the Act has
remained without amendments because it has been so resolutely
defended by the people. For a change, a people’s law found a means
of empowering the people enough, to be able to defend some of its
essential elements.

The law has also been used to demand accountability – not
just to superiors as per the provisions of the legal framework,  but
also to people as per the provisions of the Constitutional and
democratic framework. It has begun to open the space for a citizens’
role in policy and decision making.

Transforming power relations
The RTI Act 2005 has changed the relationship of the people

with the Indian state. Over the last five years the Indian citizen has
knocked at the offices of the President, the Prime Minister, the police

and state administrations, amongst others, to ask sharp questions
and demand straight answers. Many of these RTI applications have
been received with indignation by the custodians of information,
followed by denials, delays, and appeals; but information has, in
most cases, been  obtained.

Many who say that the poor are not using the Act, do not
know that the people's demand for the right to know was first raised
by the marginalised who linked it to their basic needs. After its
passage, the Act has been used very effectively for a range of issues.
The  findings of the RAAG study have indicated that rural India has
used the Act much more than reported. A cursory reading of the
numerous e-groups, blogs, newspaper reports and seminars
nationwide show that the RTI campaigns have traversed a long
distance. People all over the country have used it for accessing
rations, getting passports, getting work and wages under NREGA,
and even changing policy. The people of Goa used the RTI to force
their government to rescind the SEZs in Goa, and have set an
example of how policy can be shaped and changed by a concerned
citizenry.

Protecting the Act
One must take note of the effort to undermine the Right to

Information (RTI) through acts of omission and commission. In its
short history, the RTI Act has faced many assaults. It has survived
attempts to disable it through amendments first in the Act, and later
in the Rules. There has been a tendency to stifle it both in the Centre
and the States, through lack of administrative support. Within official
circles, there has also been a clear attempt to discredit it through
deliberate misanalysis of its impact, or strong assertions of large
scale misuse.

One area of controversy has been the attitude of the Courts.
Many important decisions of the Information Commissions have
been stayed in the High Courts. The rules framed by many of the
High Courts are clearly ultra vires the Act, and yet they are left
untouched. The fees fixed by many of the High Courts are
outrageously high. But the most important example of the reluctance



of the Higher Judiciary to be transparent, can be seen in the
sequence of events and appeals on the RTI filed by Subhash
Aggarwal in the Supreme Court registry, about the statement of the
assets of the Supreme Court judges. The judges, who occupied
high moral ground through assertion and position, and who justifiably
ruled in 2002 that candidates seeking election to Parliament and
state legislatures must provide affidavits of their assets and liabilities,
inexplicably refused to provide information about their own assets.
They filed a writ petition in the Delhi High Court against the
Information Commission's orders that the office of the Chief Justice
of India will fall under the purview of the RTI Act. They went in appeal
against a single bench order. They lost the review petition in the
Delhi High Court in a historic Judgement where Justices Shah and
Muralidharan expanded the Constitutional protection of the Right
to Information  beyond Article 19 (1) to the Right to life under Article
21, and the Right to Equality under Article 14. The unprecedented
decision of the whole Supreme Court to go in appeal against this
decision by filing an appeal with itself, is actually a vital moment of
reckoning, not just for the RTI Act, but for the courts of justice in
India. Now that the highest Court has decided to adjudicate on itself,
it has taken on the highest burden it can — to prove to the people of
India that it can, and will, at the very least, rule with justice and
equal standards on matters that affect the transparency and
accountability of its own judges. A simple RTI application filed in
the Supreme Court registry by one active citizen, along with a 10
Rs fee, could determine the nature of judicial accountability in our
times. While the judges are in court, the jury will always be amongst
the people.

The Private Sector Conundrum
There have been concerns about the challenge of applying

the RTI to the private sector - especially as it occupies more of a
public function. The Satyam crisis has exposed the dangers of
corporatising governance, and made it clear that there is in fact a
need to democratise corporations, and make their functioning more
transparent. There have been calls from many quarters to make

the RTI applicable to businesses that use the money and
investments of people. There is also a need to extend its scope to
cover International Financial Institutions- (IFI’s) who pay lip service
to transparency, but fall far short of the Indian law and its
requirements. Political parties, Trade Unions, NGOs, Public Private
Partnership (PPP) projects, and all those who use public resources
for public good need to be more explicitly covered. The experience
with the RTI Act over the last five years, has given us an idea of
how crucial it is for making power accountable and building a culture
of democracy.

After RTI, What?
But the oft repeated question is – after RTI what? Information

is often not enough to change things on its own. This is partly where
the culture of democracy assumes significance. The RTI can help
build this culture of democracy by institutionalizing participatory
governance. This would include a better defined and more central
requirement of transparency and citizens involvement in planning,
monitoring, implementing, auditing, and even in the legislative
process. In each of these areas the RTI has begun to provide some
new space where citizens can intervene. Many of these areas have
been contentious and led to huge battles with the administrative
and political establishment. In many of these instances, there is a
need for a new set of citizen centric laws, that along with the RTI
can help us reclaiming our democracy.

Braving the Backlash
One important area is in the citizens battle against corruption.

While there have been huge instances of success of citizens
vigilance in fighting corruption, the price that has been paid by the
ordinary citizen has been very heavy. This has been seen from
individual users and their battles, to collective use by groups and
movements, to statutory social audits as in the MGNREGA. There
has been violence and opposition from vested interests across the
board. And yet, ordinary people continue to persist in despite the
odds stacked against them.  A spate of killings of RTI users in the
last few years has made it evident that the use of the RTI is extremely



potent, but we need a strong framework of protection and deterrence
so that the killings come to a halt.

Three Important Initiatives
There are at least three legislative measures under

consideration that need to be further developed. Each one of them
stand at a point where they face huge challenges: A Whistleblowers
Bill under consideration in a Standing Committee; A Lok Pal Bill
that has moved in and out of the Cabinet and Parliament for almost
forty years; and a strong and effective social audit process. The
traditional Whistleblower is the person within an organization who
has special knowledge of what is going on within, and decides to
“blow the whistle” on the unethical or corrupt practice. The Indian
RTI Act has however turned every RTI user into a potential
whistleblower as the RTI gives the ordinary citizen- even an outsider,
an opportunity to reveal the wrongdoings within any organization or
wing of government. To provide protection under circumstances is
a huge challenge.

The Lok Pal was supposed to be an independent institution/
authority that would investigate and prosecute instances of
corruption by public servants-  both politicians and bureaucrats.
The size of the country, the federal nature of administration, the
difficulties in the appointment process, and a legal framework that
requires administrative and political “sanction” before any senior
public servant can be prosecuted, has ensured that the servant
remains a defacto ‘master’. Despite some success through the right
to information in cases like the Adarsh scam for instance, the
success has actually come about through naming and shaming,
rather than successfully taking a case of corruption to its logical
legal conclusion. The reason is that the conclusion is not designed
to be logical.

The social audit process is an initiative of the Indian people
that began primarily as a naming and shaming exercise, but has
grown – especially under the MGNREGA in Andhra Pradesh to be
a statutory process where government and citizens come together
to fight corruption. It has the potential to effectively empower and

support citizens in their monitoring of all government functions- even
in the very spread out and dissipated nature of social sector
expenditure. However, as the battle with the establishment in the
State of Rajasthan, has shown, the policy makers and law makers
are going to fight every inch of the way to ensure that their legal
controls remain.

The pre legislative consultative process
The answers to these multiple challenges will not come from

those who benefit from these opaque and unaccountable systems
of governance. Once again, we might have to try and use the RTI to
make a breakthrough. There is a need for a robust and
institutionalized pre legislative consultative process so that citizens
can participate in the process and shape these laws.  Section 4(1)c
of the RTI Act mandates that the government must publish all
relevant facts while formulating policies, or announcing the decisions
which affect the public.. ” This needs to be implemented and
strengthened, not just for the Whistleblowers Bill, the Lok Pal, and
social audit, but also for the UID Bill, the Privacy Bill, the Seeds Bill,
the Torture Bill.. and every legislation and policy that affects people
in this vast country.

Democracy and the People’s Right to Information
When the RTI demand was raised in this country, it was

impossible to conceive of how such a law would be framed and
implemented. The answer came from a vast body of people over
many years and in many states, who provided the best answers we
could have found. They struggled to have them legislated, and now
struggle to have them implemented. The struggles have been a
celebration of reclaiming democracy from those who have usurped
its structures and controls. Transparency and the RTI must continue
to be a tool, an inspiration, and a conception for the democratic
future of India.

Nikhil Dey is a founder member, MKSS. This article echoes
the voice of the MKSS Collective



Kamai Ia Ka Hok -  Khasi Tradition as Praxis
REV. KYRSOIBOR PYRTUH

The National Convention of the Peoples’ Campaign for Right to
Information to be held in Shillong from the 10th to 12th March 2011
assumes significance for obvious reason that it is the first after the
Right to Information Act 2005 was passed. The question is being
asked what next after RTI or could it be made more effective in
order to cleanse the corrupt system that has run deep into our veins.
On the positive side the Right to Information reinforces the idea
that in democracy citizens are the masters and the government
exists to serve its citizens. This Right has made democracy more
participative and the aam admi (common people) suddenly realizes
the power and space they have in governance. According to Joseph
Xavier, “The RTI promotes participative democracy and enhances
the bargaining power of the people” (Vidyajyoti November 2006).
For too long the citizens of this country had been fooled by the
ones in power and had been denied a space in governance and
were made to understand that the peoples’ role cannot transcend
the ballot box.

The Shillong Convention has chosen “Kamai Ia Ka Hok” (an
indigenous Khasi concept) as the slogan. Literally, “Kamai” means
to earn, where as “Hok” stands for truth and justice. Truth is universal
and is indeed a powerful weapon to confront any form of injustice
prevalent in the society and every saint or sage from Jesus Christ
to Mahatma Gandhi have used it during their struggle. Jesus once
said, “the truth shall set you free”, and it is freedom that all of us
long for. Throughout the ages the Khasis have always believed in
‘Truth’. Truth dwells in each person, as there is a purpose to be
born in this world, to fulfill obligations, duties and responsibilities,
of what is dispensed and gifted. Since time immemorial our
forefathers have laid down cardinal virtues. “Tiphok Tipsot” - knowing



the unspeckled truth, “Tipbriew Tipblei” - understanding humanity
to know God,  “Tipkur tipkha” - knowing one’s matrilineal and
patrilineal lineage,“Tipakor Tipburom” - knowing modesty and
respect  and “Kamai Ia ka Hok” to earn righteousness  in every
spoken word, deed and manner. Each one is decreed to long for
truth and justice. “Kamai Ia ka Hok” is an indigenous Khasi concept.
There is no English equivalent and it is difficult to translate the same,
but to put it in simple words it means earning through fair and just
means and in theological/ religious terms some scholars have
termed it as earning righteousness by keeping one’s conscience
upright and be truthful in life. However, this is a Concept/Philosophy
in which each and every Khasi holds dear to his/her heart and at
the same time it can be made universal by one and all. The concept
“Kamai Ia ka Hok” encompasses Truth, Justice, Freedom, Right,
Equality et al and since time immemorial we apply it in our politics,
economics, society (in our  human-relationship) business and
commerce and in our day to day affairs. Its implication is both
transcendent and immanent. It is also both a means as well as an
end. It is a means if one uses it as a tool and applied it to one’s own
life and an end if one aspires to reach the eternal goal. The face to
face interaction between people from across the country in the
convention will certainly help us to rediscover the essence of Truth
and Justice and shall strengthen the basic foundation of our
movement.

Ever since it started, the Campaign for Peoples’ Right to
Information has been treading a long and treacherous journey. The
campaign began with the common people who asked questions
about their rations, work, wages and developmental programs that
were to benefit them and in this journey there is a mix feeling of
hope and despair. The success stories like the story of Triveni from
Delhi or MKSS in Rajasthan or the story nearer home of the
ostracization and intimidation of those women in Jongksha village
in Meghalaya who dared use RTI to ask about implementation of
the NREGS that encompassed uncomfortable questions about the
role of Traditional Village Institutions. It began with the common

people at the grass roots and it can be said it is a peoples’ movement
but not to forget the efforts put forth by the intelligentsia who share
the same angst against the corrupt system and have formulated
the movement in a systematic manner and strongly advocated for
a legislation, hence The Right To Information Act 2005. For the
aam aadmi/riew paidbah it can be simplified that the Right to
Information ensures that their basic needs are met and all other
matters which concern their lives are made accessible. The journey
is not completed yet and one wishes that the Shillong Convention
will open a new roadmap towards complete transparency and
accountability in governance and new ways of engagement and
participation in the abstraction called Democracy.

However on the negative side of this journey one witnesses the
glaring victimization of RTI users even to the point of death and
despite the enforcement of the Act the corruption index is rising.
The Shillong Convention is set against the backdrop of
unprecedented scams and sundry corruptions and manipulations
committed by our babus and netas and defenders of the law. The
big question is despite the Act, and barring a few instances, no
concrete action has been taken against those involved in the heinous
crime of looting the common people. The Shillong Convention is
expected to come out with concrete and powerful ideas and in due
course of time to be incorporated into the Act. Besides other matters,
the core issue in this Convention is to press forward the Whistle
Blower’s Bill and Lokpal Bill.

It is encouraging to narrate the biblical story about Jesus and
Zacchaeus which is a reflection of the struggle for transparency,
accountability and a corruption free society. The former was a whistle
blower and an activist who had a deep concern and compassion
for the plight of the common people and throughout his lifetime he
blew the whistle and stood strongly against the corrupt system and
all forms of exploitation. While the latter was a babu of the highest
order and was known to be corrupt and manipulative. The story
informs us that one day Jesus confronted Zacchaeus and the latter
was made to return all the money he had taken as bribe and that



too he had to repay four times more than what he has accumulated.
Zacchaeus did not get away scot-free, but was convicted in the
peoples’ court and had to pay for his crime. Forgiveness then
followed.

The whole system is corrupt and rotten and the common man is
bewildered by the greed and the manipulation of those who run the
State .As against this gloom the age old reflexive whispers of “Kamai
Ia Ka Hok” should be rediscovered and reinterpreted to become a
powerful tool in our struggle for a transparent  accountable and just
society. “Kamai Ia Ka Hok”.

Rev. Kyrsoibor Pyrtuh is a Presbyterian Church Minister
based in Shillong and is a member of the Organising
Committee for the 3rd National RTI Convention.

Thinking about privacy

RTI ‘Cuts’ Bureaucratic Red Tape
In a remarkable case, RTI has once more proven that it can

achieve much for the people.
 Vaishali , a lab technician at Sassoon General Hospital, Pune,

had been suffering for more than 13 years at the hands of the
bureaucrats. Her case – despite having stellar grades and
qualifications for her position, she never got the permanent status
which was rightfully hers.  The reason – Vaishali’s records at the
hospital had been entered erroneously and they showed her to
be under qualified, not possessing the required grades to make
the mark.

Vaishali had been appealing regularly to the hospital’s
appellate authority and the DMER (Directorate, Medical Education
and Research) regarding her case, but without any relief. She
continued, however, to do her job with dedication although it was
still temporary. When the DMER inspected the issue, the hospital
continued to maintain that she did not possess the grades
required for the post and also that she could not be made a
permanent employee as there was no vacancy. In fact, Vaishali
had first class degrees in B.Sc (zoology) and B.Sc-applied BM
Tech (pathology, radiology and medical instrumentation), making
her well qualified for the post.

Finally Vaishali filed an RTI in 2007 after suffering for 13 odd
years. As the case came to light, it showed the rampant ‘red
tapism’ that was affecting so many people. It also showed that
many appellate authorities, who served at the government
institutions, took the appeals and the pleas of the people lightly.

On May 22,2007, the Maharashtra State Information
Commissioner ordered a ruling that ensured the immediate
regularization of Vaishali’s services, and a compensatory payment
of Rs 5,000 by the hospital to her for the mental harassment
suffered by her. Vaishali will also get the annual increments and
other arrears which were long overdue.





Thinking about privacy
USHA RAMANATHAN

The idea of privacy has gone through multiple mutations in
recent times. A while ago, well within constitutional memory, the
Supreme Court read the script of privacy into fundamental rights.

Technology has dramatically shifted the scene on privacy.
Camera and voice recorders that can be held in the palm of one’s
hand, pinned on the lapel of a coat or directed at a target from a
handbag or a pocket has produced seismic news events, even as it
has displayed the invasive power of technology. The camera in the
mobile phone has sent images of revolt and resistance around the
world, even as it has recorded and transmitted intimate moments
between experimenting adolescents. The larger public good has
all too often been the “other side of the coin” of traumatic encounters
that individuals have with technology. In the decade just past,
Facebook must, perhaps, lift the cup for having had the greatest
influence on dulling sensibilities on matters such as privacy. These
are worldwide phenomena.

In India, the RTI has overhauled the meaning of privacy.
Transparency in governance, including those holding and exercising
state power, has been painstakingly brought into law and practice.
The RTI demands transparency for accountability. It is not about
transparency, pure and simple. So, too, is it not about prying or
voyeurism. Its target is governmental functioning, and the right of
people to know how their government is acting, what is being done
with programmes and resources, and how power is being used by
those controlling decision making and the implementation of those
decisions. It is a re-taking of the sovereignty that resides in the
people, and which has over the decades been usurped by those
who hold positions from where they wield power. It is a dismantling
of the idea that it is the state that is sovereign over the people. It
has been and continues to be a lesson in democracy.

It would not be accurate to say that the RTI has dislodged

privacy. What has happened is that RTI has altered the contours
and consequences of privacy. It needs no saying that a  government
cannot claim privacy. What it does claim, and has been practicing
since a long time, is “secrecy”. “Top Secret”, “Secret”, “Confidential”
has so peppered the papers that fly around in the caverns of
bureaucracy that a veritable fortress has grown around it. Breaking
down these walls that secrecy has constructed has been a
formidable task that RTI has undertaken.

Persons who exercise power that is shielded from scrutiny
because of their location within the hierarchy of state power have
also had to shed their reticence to demonstrate their probity, and
this has most certainly eroded their right to privacy. Yet, in
circumstances where accountability has demanded transparency
and openness, public interest has trumped the right to privacy. This
did not, of course, happen in a vacuum but amidst escalating scales
of corruption, nepotism and abuse of power, with the poor and the
powerless suffering neglect, malnutrition, unconscionably low wages
and such other consequences that were the symptoms of a malaise
that only a capture of power by people could even begin to set
right. This has needed a whittling down of the right to privacy, and
the contest between impunity and privacy is currently being played
out.

In this, it is not only public officials who are having to take the
dilution of personal privacy as fact. Those getting work under
NREGS are also having their name and work details put out in the
public domain to help plug fraud. These are measures that may be
need to be adopted as occasion demands, and ought anyway to be
renegotiated as habits of conduct constructed by power and non-
transparency change.

The irrelevance that has been introduced by internet
technology, especially, to privacy, and the public call to shed the
excuse of privacy while holding and exercising power has had the
effect of slowly eroding respect for notions of the private. The UID
has, however, dramatically resurrected the debate around privacy.



The production of a number that will identify each individual to the
state is like looking at the RTI in a funny mirror, producing a distorted
but apparently like image. Where the RTI made the state transparent
and accountable to the people, the UID will make each individual
transparent to the state. The number, as the identifier, is expected
to become ‘ubiquitous’, a term used to indicate its pervasiveness.

Leakages, corruption and duplication of persons while
accessing schemes and benefits are offered as justification for
launching this project. PDS and NREGS are programmes where
the UID promises to be a panacea for the problems plaguing the
systems on which they run. Yet, since the UID project is spoken
about with a forked tongue, there are proposals afloat for dismantling
the PDS and ending NREGS, replacing them with cash transfers.
This deceptive marketing ploy is not the only thing that lies hidden
in the project. There are questions about the consequences the
project could have, including tagging, tracking, profiling, surveillance,
and the convergence of information which are extremely likely to
be practised by the state, and private enterprise. These are
questions that have been raised, but the answers are wrapped in a
shroud of silence.

Murmurs that have been escalating into veritable noise that
cannot be ignored have forced the UIDAI to admit that privacy will
be compromised by the UID. No law is anywhere in sight, but the
Department of Personnel and Training, tasked with producing a
law that will safeguard privacy has put out an Approach Paper on
Privacy on its website. This paper cautions about what may be
expected to happen once the UID is in place: “Data privacy and the
need to protect personal information is almost never a concern when
data is stored in a decentralized manner. Data that is maintained in
silos is largely useless outside that silo and consequently has a low
likelihood of causing any damage. However, all this is likely to
change with the implementation of the UID Project. One of the
inevitable consequences of the UID Project will be that the UID
Number will unify multiple databases. As more and more agencies
of the government sign on to the UID Project, the UID Number will

become the common thread that links all those databases together.
Over time, private enterprise could also adopt the UID Number as
an identifier for the purposes of the delivery of their services or
even for enrolment as a customer. Once this happens, the separation
of data that currently exists between multiple databases will vanish.
Such a vast interlinked public information database is
unprecedented in India. It is imperative that appropriate steps be
taken to protect personal data before the vast government
storehouses of private data are linked up and the threat of data
security breach becomes real.”

This is a time to debate and establish basic principles
concerning privacy. So, here’s a starting point:

Step 1: No agency may ask for, or retain with it, information
more than is required for the purpose for which the information is
being sought.

Step 2: The information that is given to an agency does not
become the property of the agency. It remains the property of the
person who the information is about.

This applies to any information that any agency acquires in
the process of its work. For instance, a credit card service that gets
information about what their clients spend their money on does not
become the owner of the information.

Step 3: No agency may, therefore, deal with the information
except than to use it for the purpose for which it was given. So, for
instance, it may not sell, share, transact, give or distribute the
information that is with it.

Step 4: The right to information has been developed to ensure
transparency and accountability. It is not about transparency for its
own sake, but to achieve accountability.

Step 5: So, the right to privacy will have to bend and sway to
accommodate the imperatives of accountability.

Step 6: Information may not be accessed where accountability
is not in issue.

RTI activists have expressed anxiety about laws that have
been enacted since 2005 which seem to be chipping away at the



RTI. The Collection of Statistics Act 2008 is one example.
In this context, it may be useful to distinguish between data

and information. The census, for instance, collects data, and has
confidentiality of the data embedded in it. This may be one illustration
from which the idea of data, and of information, may be drawn.

These, as hardly needs saying, are preliminary thoughts,
intended to stoke discussion.

(Usha Ramanthan works on the jurisprudence of law,
poverty and rights)

Incorrect information by SPIO
“Quis custodiet ipsos custodes?” is a Latin phrase translated

as “Who watches the watchmen?” Apparently, in the case of
RTI, it is the RTI which does.  A SPIO is likely to face the music
if he is not able to explain why he was unable to provide correct
and complete information to a member of gram panchayat. A
member of the gram panchayat was seeking a list pertaining to
the beneficiaries under Central Sponsored Indira Awas Yojna
(IAY) scheme for her village.

The SPIO, who is a block development officer in Imphal, was
served a show cause notice to explain the causes of furnishing
incorrect, incomplete and misleading information. The information
sought concerned the list of beneficiaries of IAY and  the
development work taken up in the village

It all started when a member of the gram panchayat, of
Sagolband Tera Loukrakpam Leikai, Imphal, lodged a complaint
with the Manipur Information Commission stating that the SPIO
provided her with false and inadequate information regarding
the beneficiaries under IAY, who were not registered voters or
residents of Bijoy Govinda panchayat. This allegation was
supported by the panchayat’s electoral roll of 2007. Even the
Commission acknowledged that the information provided by
SPIO was misleading and untrue.

The petitioner also alleged that wrong information was
provided about a convert at Khuraijam Leirak for the repair of
which Rs 23,300 was assigned but it had never been repaired
and that Rs 65,500 for street lights and 56 quintals of rice were
a part of IAY scheme but the fact was unknown to the panchayat
members. The SPIO had also given erroneous information to
the petitioner, regarding the holding of a meeting of Bijoy Govinda
Gram Panchayat on 6 May 2008.





On the fuzziness of Personal Identity: UIDAI and
the national identity card of India:
TAHA MEHMOOD

I – The spread of Identity cards in Southasia:
An identity card virus seems to be spreading across south-Asia.

The pathogen emerged long ago in 1971, when Pakistan established
a paper based personal identity system. !971 was also the year
when Pakistan was engaged with India in a military conflict which
led to the creation of Bangladesh. In 1972, a year later, the
Department of Registrations of Persons located at Colombo, Sri
Lanka, was entrusted with the responsibility of issuing a national
identity to citizens who were over sixteen years of age. In 1972 the
name of the island was changed from Ceylon to Sri Lanka and
Tamil Tiger leader Velupillai Prabhakaran formed the Tamil New
Tigers (TNT), which later became LTTE or Liberation Tigers of Tamil
Eelam. The state of Sri Lanka was at war with LTTE for the next
three decades. Nothing new happened on the national identity card
front for the next two decades.

In 1996, during the Benazir Bhutto regime, there were talks of
abolishing paper identity cards in Pakistan. The idea was to introduce
digital identity cards instead. IBM was given the responsibility to
help government issue digital national identity cards to all Pakistanis.
This move was quickly abandoned when the rival Muslim League
government came to power. A new body was constituted. In 2000 a
National Database Organization was established under a serving
General of the Pakistani army and National Database & Registration
Authority (NADRA) came into being. By 2004 NADRA was functional.
Later, NADRA helped Bangladesh to plan its own identity document
in the name of High Security Driver’s license, but this document did
not cover all Bangladeshis.

In 2008 Bangladesh introduced a digital national identity card.
Around that time plans were underway to introduce National Identity
cards in India and Nepal. India had started tinkering with the idea of

an identity document after the end of Kargil War with Pakistan in
1998. A Multi-purpose National Identity Card for all Indians was
planned. But this was not the original plan. The original plan was to
issue an identity card to all villagers near the international border
to forestall a kargil type situation. But later it was decided to issue
an identity card to all Indians. We don’t know who made this
decision, we don’t know why was it decided. No information is
available in the public domain to shed light on these crucial events
and the rationale behind it. The Vajpayee government was in power
when the pilot project started. However, suddenly all its operations
were dissolved midway. The Vajpayee government lost power in
2004 general elections. When UPA came to power for the second
time a new organization called the Unique Identity Authority of India
(UIDAI) was created under the chairmanship of Nandan Nilekani.

Of all the national identity cards experiments, not only in
Southasia but elsewhere in the world, the Indian version, is by far
the biggest in scope and scale. The Government of India is selling
the idea of an identity card under various strategies.

For instance, a national identity card is supposed to bring the
poorest of the poor towards the mainstream, it is supposed to
provide jobs to millions of qualified technicians, belonging to middle
class India, the security agencies will have a robust data base to
keep check of any anti-national activities and so on.

2 – Scope of personal identity document market in India
On Thursday, the 21st Sept 2010, news started to come in that,

the Unique Identification Authority of India has short-listed nine IT
firms, which includes companies like IBM, Accenture, Wipro, TCS
and HP. These firms are going to act as Managed Service Providers
for the Unique Identity Authority of India (UIDAI). The bidding process
to give a contract worth 2000 crore rupees (440 Milion USD) is
going to begin soon. This contract which is nearly half a billion
dollars is merely a fraction of what the final bill, of providing an
identity document to each Indian, will amount to. One could imagine
that such a large re-distribution of public money in favor of private
sector companies is bound to create a lot of jobs. Any country needs



jobs for young qualified citizens. And any program, which results in
creation of jobs is good, yet, in this case, it may not be sustainable
for, perhaps one fundamental reason.

Central to the view of Unique Identification Authority of India is
a fuzzy notion called identity of an individual human being. UIDAI is
of the opinion that individual identity can be scientifically measured.
Irrespective of the fact that-no measure of individual identity exists
anywhere in the world. The enthusiasm, which we are seeing in
India, is unprecedented. There is no nation state in the world, which
has completely documented each and every citizen as they are
and not as they claim to be. Sometimes people may misrepresent
themselves for a variety of reasons and at other times, the State
misrepresents its people because of lack of proper documentation,
but at no time in history has a nation state identified all its citizens
as they are.

3 – The fuzzy logic of identity
For scholars who are interested in mapping individual identity,

a true measure of unique individual identity comes across, at best,
as a dilemma and at worst, as an ambiguity. Simply put identity
appears as fuzzy. But this fuzziness of identity is not a new
predicament. It’s been around for centuries. Who are you? How
can we re-identify a particular person as that particular person?
Can an identity of a person be reproduced on a document? These
questions have been critical to the debate.

Identity may appear as a cohesive concept from a distance but
it gets fuzzier when we move closer. What do we mean by individual
identity? For many people the notion of identity presents itself as a
paradox just like the ship of Theseus[i]. Plutarch, the ancient Roman
historian, for instance, wrote about a ship of Theseus. Theseus
was the mythical king who founded the city of Athens. For many
centuries the citizens of Athens had preserved a ship, believed to
be the ship of Theseus. The ship had thirty Oars. Over the years,
slowly, one by one, the oars of the ship started to decay and were
subsequently replaced by new ones, which were made of sturdier
wood. When Plutarch thought about the ship, he was in two minds.

4 – Maybe some oars never decay
In UIDAI’s view, a citizen of India could be re-identified as the

same person, because certain aspects of his life do not change.
Therefore, if a map of those aspects is created then a citizen’s
identity can be measured. In a way, UIDAI seems to be suggesting
that some oars of a citizen’s ship are irreplaceable.

UIDAi’s method of measuring the individual identity of an Indian
citizen rests on many aspects that define his life, like name, date of
birth, place of birth and permanent residential address etc but these
aspects are not stable markers of his self or is it? A lot of people
may change their names without bothering for proper
documentation, some may not remember their date of birth, and
few may not have a permanent address at all. Therefore UIDAI
thought of bringing three more aspects i.e. finger and iris prints and
facial scans to measure the identity of a citizen. The underlying
assumption appears to be that with finger and iris prints and facial
scans, an identity of a person can be linked to his body, creating a
much more robust identity document. It is also believed that finger
and iris prints of an individual do not change in a lifetime. But is it

It was not clear to him which ship was the original one. He thought,
how could anyone claim that a ship, which had all the new oars,
was the original ship? What if someone were to reconstruct another
ship made from all the decayed oars and planks. Would that be the
original ship of Theseus? If so, then what will happen to this new
ship which Athenians believed to be the Ship of Theseus? Plutarch
didn’t know which was which.

I wonder, can we apply the analogy of the Ship of Theseus to
our bodies? Over the years our bodies undergo change. Just like
the oars of ship of Theseus were constantly being reconstructed,
by replacing old, decaying, non-usable oars by new ones, so too
our body is constantly undergoing change and constantly replacing
old pieces of skin, flesh, blood by new ones. Are we then the same
person as we were before? Which part of our bodies persists from
childhood to old age?



entirely true? Do these oars not decay at all?
Nandan Nilekani, the man who heads UIDAI, certainly seems

to think so, he, for instance, while replying to a question said that,
‘While fingerprint stability begins at the age of 15, the iris stabilises
at 5. Hence, all children above 5 will be mapped and given UID
numbers.’[ii] Nilekani may have all the good intentions in mind while
presenting this view but how will his team of enumerators and
verifiers know how old a child is. Are all children who are born in
India given a birth certificate? Can no birth certificate be faked?

But for a moment let’s not fret over the date of births, rather,
instead let us look at these three oars, which, in UIDAI’s view, are
eternal.

5 – The three eternal oars
Let’s take fingerprints first. Fingerprints are impressions left by

patterns of friction ridges of a human finger. Friction ridges are only
naturally hairless parts of a human body. It is formed on the inner
surface of the hand and soles of the feet. Skin has two aspects-
epidermis, which is the outer layer and dermis, which is inner layer.
Patterns are formed on dermis due to the arrangement of sweat
glands, bloods vessels and nerves. When a finger is pressed on a
scanner epidermis merely carry those impressions on to its surface
and leave a mark.

Epidermis undergoes repair throughout one’s life. Dermis is more
or less stable. Therefore even when cuts and abrasions occur on
the epidermis, the fingerprints are not changed, as dermis, which is
the source of impressions is not disturbed at all. However, if, a cut
is deep and it manages to break the arrangement of patterns of
various elements below the dermis, a permanent scar is created.
UIDAI’s enrolment operators are supposed to collect the fingerprints
of each and every citizen. This is how, they plan to scan fingerprints,
‘The images of fingerprints are scanned through a physical contact
with the platen (transparent glass surface of the fingerprint scanner)
and the resulting image is stored in the computer.’[iii]

Although India may be shining for a select few, however for
most Indians, poverty is an undeniable reality. Most working poor in

India use their hands extensively throughout the day. Hands are
used to pick weights, to plough fields, to dig earth, to build houses,
to make products, to wash clothes, to clean streets, to ferry goods
etc. Most craftsmen, daily wage earners, industrial or agricultural
labor, workers employed in unorganized or organized sector hardly
cover their hands with gloves or any other protective material while
working. It is here that the issue of collecting fingerprints requires a
serious debate; I don’t know why social commentators and public
intellectuals alike seem to be ignoring this issue?

Hands of working poor get dirty, burned, bruised, or get hardened
on an everyday basis. Hands of many laborers may be afflicted
with calluses thereby thwarting any attempt to gain a clean
impression of the pattern on a friction ridge. Although it is not normal,
however, many who use their hands for purposes of work, may be
exposed to accidents, which could permanently alter a fingerprint
impression. Secondly, to obtain a clean print, ideally, there must be
no foreign particles between the prints and the scanner. Because
the platen, the transparent glass surface of the fingerprint scanner,
may read everything which is presented to it as data. The general
environment of most of the central and western provincial states of
India, including, Rajasthan, the state where I belong to, is laden
with dust. It is highly unlikely that dust particles can be persuaded
to remain absent, during such time when a UIDAI enrolment operator
is visiting a village. Therefore there is a high possibility that dust
particles may be scanned together with a finger or thumb while
taking a print, which may result in recording of inaccurate data. I
wonder what may happen during a routine verification process later
on? Would the impressions of thumb or fingers change when, for
instance, a person has washed his hands or his callus or bruise
has healed and he submits his prints again for a match? Will his
claim on who he is be diminished? May be or maybe not. We don’t
know.

How is UIDAI going to ensure that all the fingerprints are clean?
What will happen to identities or claims to self of those working
poor of India whose fingerprints are not somewhat legible or



completely illegible?
The points, which I have raised, are of course speculative. There

is huge gap between reality of collecting fingerprints as it is being
projected, perceived to be and as it may be. I may be somewhat
wrong in raising these points, but I maybe somewhat right too. I
tried to find some public data on the conditions of hands of working
poor in India. There was none. I thought UIDAI’s website may have
some reports. The UIDAI’s website is excellently designed. There
seems to be a lot of earnestness in sharing as much information
with public as possible, however, it is regrettable that there was no
section to shed light on logistical problems, which UIDAI might be
facing while collecting fingerprints. There were no field reports. No
critical self- assessment. Why such secrecy? One does not know
what is actually happening in the field. What one knows, is a view,
which people associated with UIDAI are constantly projecting to
the media, that finger and iris prints are inalienable markers of one’s
identity. I am not sure whether the claims of people associated with
UIDAI are legitimate. I have tried to list some dilemmas, which I
think could thwart any well-intentioned attempt to collect clean
fingerprints. Now lets look at the issue of Iris prints.

6 – What’s in an iris?
Iris is an internal organ of the body. It is the only internal organ,

which is visible from outside. The role of the iris is to control the
amount of light, which is entering through pupil. No two Irises are
identical. Therefore patterns on Iris are unique. And it can be
scanned easily. However problem arises when a person is suffering
from a visual disability. Data related to visual disability in India
suggests that as of 2002 half a million Indians were blind, and two
hundred thousand were suffering from low vision disability[iv]. Rural
Indians have four times as much visual disability than urban Indians.
Moreover visual disability seems to an old age problem in India,
with over two thirds of the visually disabled people being sixty years
old or over.[v] This data is eight years old. We do not know what is
the situation now. Public health in rural India has not improved in
the last eight years. Blindness may not have assumed epidemic

proportions in urban India but urban Indians have to deal with other
diseases like diabetes and glaucoma.

Studies suggest that there are as many as 30 Million Indians
are diagnosed with diabetes[vi], the actual number may be higher.
Diabetes may lead to acute diabetes in few decades. We all know
that acute diabetes may result in retinopathy[vii]. Retinopathy is a
condition, which occurs ten to twenty years after the onset of
diabetes. In severe retinopathy a fibvrovascular layer starts to grow
along the iris, which may affect a change in its patterns. Diabetic
retinopathy may lead to Glaucoma. But Glaucoma can be caused
by other factors too. India is also home to millions of Glaucoma
patients[viii]. Glaucoma is a leading cause of blindness in India.
Glaucoma is a disease where a cranial nerve, which transmits visual
information from retina to brain, is damaged leading to irreversible
blindness. And then there are diseases like Anirida.

The most daunting task any researcher on India face is the
unavailability of healthy data. Therefore it is not clear how many
Indians suffer from these diseases. What is clear is that, Anirida
causes absence of iris in both eyes. How are the irises of a citizen
of India, who is suffering from Anirida, going to be captured then?
There are indications about the presence of Anirida in populations
of south India but like I mentioned, we don’t know any actual figures
of Indian populations afflicted by this disease[ix].

In all these cases, blindness, retinopathy, glaucoma and anirida
scanning the iris to obtain a print becomes difficult. I have not
mentioned cataract, which exists in epidemic proportions in rural
India. Would an absence of, possibly millions of irises in
documenting individual identity, not create a challenge? How is
UIDAI going to deal with these problems? Why so much public
money is being spent on something, which could potentially exclude
millions of vulnerable populations?

In the absence of iris prints, which may result in an incomplete
identity document, I wonder whether UIDAI will allow people with
incomplete documented identities, to access government schemes?
Or will UIDAI not care, arguing instead, that people with visual



disabilities are not a statistical threat, and generally approve this
seepage of identity to persist? We don’t know. We will have to wait
and find out. In the meanwhile, UiDAi enrollment operators are
fanning the villages, cities and towns of India to take digital
photographs of faces of people together with iris and fingerprints.

7 – Can a face be an aadhaar  for individual identity?
Apart from finger and iris prints UIDAI is also interested in taking

a portrait photograph of the face of every Indian. But this is not the
first time an archive of portraits of citizens is being created. In 1993
the Election Commission of India started a scheme of issuing
Electronic Photographic Identity Cards for all voters. Ideally all voters
must be Indian citizens. But not all citizens are voters. Some
segments of population, like children, who are below the age of
eighteen are not allowed to vote. Yet despite number of voter being
less than the number of citizens of India, the Election commission
as of 2010, that is, seventeen years after the introduction of this
scheme, was not able to issue an electronic photo identity card to
all voters. A good one-third voters are still to be covered. A minister
once, suggested that, intra and inner city migration is one of the
main problems for non-issuance of cards[x]. People are constantly
on the move in search of work. So how can anyone ensure that
they are going to be at their home when a UIDAI enrollment operator
is around? What is going to happen to documentation of identities
of all those people who are never around because they are
constantly on the move in search of work or are iterant businessmen
or trades people?

The idea of taking digital photographs is linked with facial
recognition technology. Portraits of people are converted into bits
of data. Data is fed on a computer algorithm. The algorithm analyses
data on as many as eighty aspects of a face like length of the nose,
distance of nose from the jaws etc and creates a unique measure
for every face. Facial recognition technology has been around since
1960’s. The industry is continuously developing and upgrading
algorithms. Each new addition to facial recognition technology is
an invitation to improvise further. However, till date there has been

no universally acknowledged foolproof system. The main flaw of
this technology is that, unless, viewing angle of the face of a subject
is correct, right amount of light falls on the subject, and the resolution
of capturing device is high- the resultant image may not be verified
correctly. It appears that people behind UIDAI are aware of these
inefficiencies. As it has been suggested in a UIDAI document titled
‘A training module on working with biometric devices’, that, ’Face
biometric is not adequate for making de-duplication process. It is
used for verification purposes but does not comply with the accuracy
level.’[xi]

If people who are running UIDAI believe that facial recognition
technology ‘does not comply with accuracy level’ and it is ‘not
adequate for making de-duplication processes’, then why is UIDAI
so much interested in investing millions of rupees of tax-payers
money to buy expensive digital cameras and storage devices? Who
benefits the most in such a transfer of public money? What is the
use of creating an archive of faces of all Indians, when people age
with every passing second, which result in minute changes on the
patterns on their face? When people do all sorts of things to their
faces like indulge in Botulinum toxin or Botox treatment, plastic
surgery, facial tattoo and what not. Why is public money being
diverted for a technology, which has not worked in its earlier avtaar,
when EPIC was in use?

One could assume some oars of a human being’s ship may
demonstrate persistence and continuity for a lifetime, like the mind
of a person but mind cannot be measured. Not yet. Other oars like
fingerprints, iris print and a face may offer a reliable measure of
identity of a person, but, such a measure may be far from coherent.
UIDAI’s method for measuring the personal identity of a citizen of
India appears to have little consistency. For instance as literature
coming from UIDAI state that facial technology does ‘not comply
with accuracy level’, suggest strains of contradictory positions. Yet
people associated with UIDAI are projecting a sense of confidence,
which might not betray weak foundation on which the idea of
documenting personal identity is mounted. But I wonder, would not



any structure built on shaky grounds will be a cause for huge concern
in times to come, especially to all those who are going to depend
on it to prove to everyone else- who they are?

Taha Mehmood is a researcher on Identities
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The Intrusive State
SAIKAT DATTA

If your phone is being tapped, then chances are that you will
never know about it. And if, by a slim chance, you do get to know
that your phone is being tapped, then be afraid. Be very afraid.

 It means that by putting you under surveillance the state has
taken the unilateral decision to be intrusive and you can not do
anything about it. The surveillance regime in India is old and well
entrenched. But to understand the surveillance regime, you have
to understand the structures that work silently in the shadows on
behalf of the state to implement it.

 They are known in modern parlance as the intelligence gathering
agencies of the state. India has several – the Intelligence Bureau
(IB), a colonial legacy, the Central Economic Intelligence Bureau
(CEIB), the National Technical Research Organisation (NTRO), the
Research & Analysis Wing (R&AW) – among a cluster of many
similar organisations that intrude into our personal lives every day,
at will and without any checks and balances essential to a functioning
democracy.

The authors of our Constitution, who laid the foundations of this
Republic had never intended this to happen. Instead, they had
clearly stated in item no. 8 in Schedule 7 of the union list that a
“Central Bureau of intelligence” may be created by an Act of
Parliament. However, that never happened and the Republic
continued with the imperial and colonial legacy of the IB, both in
character and structure. In 1967, when the government felt the need
for an external intelligence agency, it again preferred an executive
decision rather than an Act of Parliament to create the R&AW. Once
again, in 2000 when the NTRO was being set up, another executive
decision without debate or discussion was quietly slipped through.

 Thus, the state armed itself with over-arching powers and means
to intrude into the lives of its citizens at will.

 So, when the first major legislation to empower the citizens

took place in 2005 through the birth of the Right to Information Act,
a schedule was created once again to keep these agencies out of
the purview of an Act legislated by the highest temple of a democracy
– its Parliament.

 This ensures that the agencies continue to function without any
modicum of oversight or accountability. Budgets are hidden to ensure
that there isn’t any financial accountability and an internal audit
mechanism is kept wrapped up in a riddle within the agencies.

 Why do we follow such archaic structures, laws and methods?
Would stating in Parliament for instance, that Rs 2,000 crore has
been budgeted for R&AW or IB? Would the mere mention of such
a figure give away state secrets? It is also ironical that agencies
created to ferret out secrets of others, is the most secretive in nature
and exempt from the citizen’s right to know while its armed forces
have no such exemption.

But most of use don’t realise how important it is to ensure that
the state is accountable, and kept away from intruding into our lives.
The recent exposure of taped conversation in the Niira Radia case
is a prime example of how things can go horribly wrong.

 Ms Radia’s phones were put under surveillance in three phases
– each lasting 60 days. In total, she was tapped for a 180 days
between August 2007 and July 2008. Make no mistake here, a 180
days. And yet, between 2007 and 2009, no agency conducted any
raids on her, no one questioned her, no one arrested her.

 The current phone tapping regime, as mandated by a beautiful
Supreme Court judgment passed in December 1996 by Justice
Kuldip Singh had mandated that the agencies must get a written
authorisation to tap a phone for a limited period. This could be
renewed only, and only if the agencies could justify the need to tap
the phones. The judgment also mandated that a monitoring
committee headed by no less than the Cabinet Secretary shall
review each authorisation periodically and take action against erring
officials for excessive or needless phone tapping.

 And yet, between 1996 and 2011, no one has ever been pulled
up for tapping phones. Worse, as the tapping of Ms Radia’s phones



revealed, that the agencies continued to tap her phone for a 180
days with at least three written authorisations, and at least two
reviews by a higher authority.

 And yet, no one felt the pressing need to either conduct a raid,
an arrest or a full fledged investigation.

 What does that mean? It means that phones are tapped to
garner information, and kept to be used when one in power sees it
fit. This even means that someone committing a crime may even
get away with it because the discretion to conduct an investigation,
a raid or an arrest is left to the powers that be.

 Also, this surely means that the state can listen in as and when
it deems fit. No questions will be asked. Not even a simple logical
question about what was the result of such an elaborate surveillance.
Now that we know about the Radia tapes and some of its explosive
contents, we now know that an honest investigation would have
yielded rich dividends for our law enforcement agencies. But they
were told not to do anything. Instead, they were told to just keep
listening and keep the material ready for far more nefarious purposes
than law enforcement. So, while alleged crimes were committed,
the state chose to hear, but not see, or even act. Worse, those who
are not as fortunate, end up as the victims of the state. So people
are picked up randomly in the name of state security, thrown into
jails for years, locked up and brutalised by the state in the name of
national interest.

  The state also gathers information, thus assuming an
omnipotence that is dangerous for an avowed democracy as ours.
They know your deepest secrets, and by putting together all that
information it has gleaned on you, it can now manipulate you at
will. This means, it can decide your life for you, and use you as it
thinks fit.

 Worryingly, while industrialists sought their right to privacy when
their voices were finally heard with the leak of some of the Radia
tapes, they hid a critical fact from the public. They hid the fact that
their telecom and telecommunication companies had actively
supported, encouraged and aided this elaborate surveillance regime

without a whimper of protest. They had helped the state subvert its
soul. Now, suddenly having become a victim of this subversion,
they protested. Luckily, unlike many of their fellow citizens they had
not felt the might of the state. They were not investigated, raided,
thrown into jails and destroyed. Instead, they thrived.

 For those seeking their fundamental right to know, this is a
dangerous situation. It means that while the state knows everything
about you, you will never know anything. This creates a serious
aberration in the functioning of a democracy in tilts the favour in the
balance of an omnipotent oligarchy.

 I know, because I have faced the intrusion of surveillance. In
2008, I managed to apprehend three men sent from the security
division of the IB conducting surveillance on me. But, despite lodging
a complaint with the police or the union Home Minister, nothing
happened. The case was buried and since it dealt with the IB, I
would never get the chance to exercise my fundamental right to
know.  In May, the following year, I finally began to understand the
extent and architecture of this surveillance regime that had quietly
slipped into place. More was to come because now the government
had also promised us NATGRID, a new structure that was never
debated or discussed and merely thrust upon an unsuspecting
citizenry using that same false excuse of national security which
has always justified the means. I could do little. This is that story.

A Fox On A Fishing Expedition
 Every day, at  a secret facility of the National Technical Research

Organisation (NTRO) near Kala Ghoda in south Mumbai, a team of
18 operators sits peering through massive amounts of data coming
in through undersea cables from across continents into an
international gateway facility several kilometres away in Malad. The
cables carry voice and internet data from Europe to Asia and vice
versa, and by tapping into them, Indian intelligence is now playing
Big Brother with a vengeance.

It all began in 2005 as India started catching up with the
communication revolution that had swept the world a decade earlier.



Since then, Indian intelligence has acquired capabilities to intercept
cellphone and landline conversations, smses, e-mail, chats and all
forms of electronic transmissions. It puts pretty much everyone under
surveillance. And as more and more transactions and conversations
go online, it puts at the government’s disposal a wealth of information
about its citizenry, enabling it to keep close tabs on them. What
was to be used against enemies is now being deployed against
citizens.

The most intrusive of these systems are the off-the-air GSM/
CDMA monitoring devices procured by various central and state
intelligence organisations across the country. Sources estimate 90
such systems to have been bought so far, enabling intelligence
agents to track, hear and record cellphone conversations at will
without even approaching the telecom companies.

These systems are frequently deployed in Muslim-dominated
areas of cities like Delhi, Lucknow and Hyderabad. The systems,
mounted inside cars, are sent on “fishing expeditions”, randomly
tuning into conversations of citizens in a bid to track down terrorists.
Unfortunately, though, such expeditions more often end up violating
the privacy of individuals than in catching extremists. “We have
deployed the system in places like Seelampur or Jamia in Delhi or
the old city of Hyderabad on a few occasions, in the hope that we
might pick up critical conversations,” says an intelligence official.
“But most of the time, we end up getting private calls or lovers
speaking to each other.”

It is this arbitrary, and often illegal, method of functioning that
has made many argue for the need to make our agencies more
accountable. Says Congress MP Manish Tewari: “We must look at
reforming the intelligence community in India by bringing in an act
of Parliament that not only makes them accountable, but also puts
them on a sound legal foundation. By ensuring a parliamentary
oversight, we can prevent the misuse of our agencies which, in
turn, will also make them more efficient.” He further points out: “Illegal
tapping triggered reform in British intelligence. In the US, the Foreign
Intelligence Surveillance Act ensures great accountability, and
American courts have now declared all the tapping done after 9/11
illegal.”

 India began purchasing the off-the-air GSM/CDMA monitoring
systems around 2005-06, and the first interception of a mobile phone
conversation using the system was carried out by the NTRO on
January 7, 2006, in New Delhi. Then National Security Advisor (NSA)
M.K. Narayanan was visiting the facility when the interception
capability of the device was demonstrated to him. The NSA made a
call to his office, which was successfully tapped and a complete
transcript of his call provided to him within minutes of the call,
sources told Outlook.

Since then, the NTRO has purchased at least six systems and
deployed them in Delhi, while the IB has eight such systems in the
capital. Codenamed ‘Fox’, the device costs about Rs 7 crore and
can intercept mobile telephony by grabbing the signals from the air
as soon as a call is made or received and the signal is sent from
the cellphone to the nearest cellphone tower.

“Depending on weather conditions we can detect and intercept
a GSM mobile number at least 2 km away even though the number
is not available to us,” a senior intelligence official told Outlook. “All
we have to do is to set up a mobile monitoring system by placing
the device in a car and then drive around the likely areas of the
phone we want to put under surveillance. Once the call is detected,
the device hooks on to the number and continues to track and record
calls made or received. Sometimes, we take a voice sample from a

Call Monitoring
· Telecom companies have to provide a 20 ft x 20 ft room
in every city, with eight computers for every exchange
·  The computers belong to a designated agency, like the
IB, DRI, CBI and others
· The computers are capable of recording all conversations
and call details



TV recording and use it to identify the cellphone if we are monitoring
a public figure.”

Even the Lawful Interception and Monitoring System (LIMS) has
now become increasingly intrusive. While it has a modicum of
checks and balances, most of them are either ignored or
manipulated to facilitate tapping. “Do you really think a private
telecom company can stand up to the government or any intelligence
agency and cite law if they want to tap someone’s phone?” asks a
senior private telecom official who is familiar with many such
requests from intelligence and police agencies.

The licence conditions of long-distance telephony ensure that
all telecom operators have to be part of the surveillance regime. “A
telephone company has to set up a 20 ft by 20 ft room with eight
computers in every city,” a senior telecom official revealed to Outlook.
“Each computer belongs to a designated agency, which can use it
to access all data, phone call records and, if necessary, even record
calls of a particular number, provided the Union or state home
secretary has authorised it.” The cabinet secretary calls for a meeting
of the secretaries from the ministries concerned to review the
ongoing tapping every month. While this is supposed to be a check
on illegal tapping and monitoring, the new off-the-air GSM/CDMA
systems ensure that even this modicum of check is rendered
irrelevant.

As a result, there is nothing you can hide from the government.
“We can dig into everyone’s life,” an intelligence official points out,
“be it political and corporate leaders, journalists, social activists or
bureaucrats. We can track anyone we choose.” A case in point is
the deployment of the off-the-air GSM/CDMA monitoring systems
in and around the Taj Hotel at Man Singh Road and the Le Meridien
in Delhi. It picks up conversations between prominent corporate
leaders discussing sensitive business dealings or private liaisons.

Meanwhile, as communication technologies went from satellites
to undersea cables, facilities like the one at Kala Ghoda in Mumbai
have now been duplicated in five other cities. “We chose to duplicate
them in Hyderabad and Lucknow, which have a large Muslim

population; Bangalore, since it has a large foreign presence; Delhi
and Calcutta since these are the other major cities. The Lucknow
and Hyderabad facilities came up on M.K. Narayanan’s suggestion,”
a senior intelligence official told Outlook.

The surveillance raj has prompted several companies
specialising in monitoring and data mining to enter the Indian market.
“Israeli, Ukrainian and Russian companies offer the best systems.
We have purchased several systems from Israeli companies
Comverse and Verint,” says an intelligence official. A Bangalore-
based firm has also played a major role along with psu Bharat
Electronics Ltd in developing these systems,” says a source. But
since NTRO is not authorised to do this monitoring, it works under
the cover of the Intelligence Bureau.

Unfortunately, the new technology has managed to overcome
the antiquated laws governing interception and monitoring. Besides
the Telegraph Act and the Information Technology Act, a December
18, 1996, Supreme Court judgement has also set the guidelines for
tapping phones and monitoring communication. However, in the
absence of laws with an oversight mechanism of India’s intelligence
agencies, there is very little control by the political masters,
Parliament or, at times, even the bureaucracy. “A joint director in
charge of security in the IB could go about tapping phones with
impunity if he chose to do so,” a home ministry official told Outlook.

Justice Rajindar Sachar, former chief justice of the Delhi High
Court, who pleaded the 1996 case against illegal tapping filed by
the People’s Union for Civil Liberties, had argued for a judge to
issue warrants to monitor communication. “But unfortunately, the
1996 judgement doesn’t have any judicial officer in the oversight
mechanism. In the US, a senior district or high court judge clears
all tapping requests,” says Sachar.

Senior Supreme Court lawyer Rajeev Dhawan feels that
technology has rendered the ’96 apex court judgement irrelevant.
“Article 21 of the Constitution says that you cannot do anything that
invades the life and liberty of people. Yet, intelligence agencies are
doing it routinely through illegal tapping and monitoring of



communications. We’re very concerned.” Dhawan also points out
how this surveillance has now led to more abuses of democratic
and judicial principles. “Look at the rendition and forced
disappearances conducted by the CIA. These are the consequences
of illegal tapping and surveillance, and it must stop.”

Law researcher Usha Ramanathan of the Delhi-based Centre
for the Study of Developing Societies puts the problem in a larger
perspective. “Today a false encounter or torture is not a crime, and
the state is pushing the boundaries of human rights with impunity.
We have now moved away from fundamental rights to fundamental
restrictions.”

 Saikat Datta is Assistant Editor, Outlook Magazine, New
Delhi

Horror of the Harrier
The sea harrier preferred by the Navy for its ability to take off

vertically or with very short runs, has now returned to haunt the
Indian navy.

In the last two decades, 16 harriers have crashed killing seven
of the navy’s finest pilots. Moreover, every crash occurred during
fairly routine sorties. Even though 16 aircrafts in 20 years doesn’t
seem a very big number, these crashes have wiped out half of
the navy’s fleet of 31 sea harriers.

The crash of the16th harrier in April 2007 caught the attention
of RTI activist and journalist Frederick Noronha of Goa. He alerted
a fellow RTI activist Kumar, who promptly filed an RTI application
seeking details from the defense ministry about accidents involving
the sea harriers.

The navy citing national security rejected his first RTI attempt.
But persistence on Kumar’s part paid off and he was successful
in moving the appellate authority for the RTI within the defense
ministry.

Replying to his application in September, the integrated
headquarters of the defence ministry disclosed that between 1988
and 2007, seven pilots had lost their lives in 16 accidents involving
sea harriers. However, they declined to comment on reasons
behind these accidents. The minister claimed that there was
nothing wrong with the aircraft. The government has maintained
similar stance in the case of MiGs that have acquired the sobriquet
of “flying coffins”.

Despite public criticism and the repeated number of accidents,
the air force and the government are yet to go public with the
precise reasons behind such frequent crashes.

Harriers require very high level of skill and consequently a
low threshold for error at the controls, suggesting human error.
However the Indian navy entrusts these aircrafts to the elite pilots,
carefully chosen and trained by the navy. The navy has to ensure
the safety of the aircrafts.





Privacy V/s Public Interest
MADABHUSHI SRIDHAR

Privacy is a right for private persons and also for private affairs
of public persons. It is illogical and unreasonable for public persons
to claim privacy for their public activities such as governance, policy
making, industry, corporation, formation of ministry and politics.
Privacy should not be mistaken with secret business operations
causing harm to public institutions. Once a crime is committed, the
suspicious persons need to be interrogated or investigated. Those
suspected or involved cannot claim privacy and ask for protection
of their identity, criminal secrets as privacy as part of right to life.

Secret lobbying behind 2G spectrum corruption has to be
probed into. Looking into authorized recorded tapes is a required
and legitimate process, particularly if it involves the conversation of
big people with political lobbyists, which insist on somebody to be
made or not to be made the Telcom minister. If these tapes are
blocked, the rich and powerful brokers would get emboldened to
adjust the deals to escape from the long hands of law. Right to
privacy is not secrecy or facility for hiding unethical deals and
cornering state wealth through manipulations. If criminals or
suspects seek this right no crime could be probed anywhere in the
world.

If Mr Ratan Tata, Ms Barkha Dutt, Mr Vir Singhvi and others
who figured in Radia tapes and Ms Niira Radia herself feel defamed
by these revelations, they can test their right to reputation by suing
the publishers. Certainly they do not have Article 21 protection here.
That right is available for victims of crime but not to criminals or
their helpers.

Privacy is an undefined right implied in Right to Life in general.
It means the right to be let alone and its object is to protect inviolate
personality. It can be regarded as a fundamental human right as
the presumption that individuals should have an area of autonomous
development, interaction and liberty, a “private sphere” with or

without interaction with others and free from State intervention and
free from excessive unsolicited intervention by other uninvited
individuals. [1]

Right to Information trumps Privacy
Take a recent case in the UK where the media’s right to publish

certain matters like names of accused was upheld in the general
interests of public. Under the UK Human Rights Act 1998, Article
8.1 requires public authorities, including the court, to respect private
and family life. Three claimants (brothers) were designated under
the Terrorism (United Nations Measures) Order (SI 2006 No 2657)
as persons whom the Treasury suspected of actually or potentially
facilitating terrorist acts. Asset-freezing orders were made against
these claimants. As other appellate courts confirmed these orders,
the case reached Supreme Court, where it was held that the general
public interest in publishing a report of the proceedings in which
they were named was justified curtailing their rights to private life.

A report on a study [2] on the interface between public interest,
media and privacy for BBC and other State Commissions of UK
concluded with a suggestion of  treating public interest as an
exception to privacy: The general public put great value and
importance on media information or coverage which promotes the
general good, for the well-being of all. These include the identification
of wrongdoing and of the wrongdoers themselves, with the media
acting as guardians of shared moral and social norms. Under these
conditions, and with suitable regard to the relative severity of the
individual case, individuals’ privacy can be intruded upon – in
extreme cases it should be – in the name of the greater good. [3]

Like several other rights, it is also not absolute as it can be
restricted on the basis of compelling public interest. [4]

The Nation's Right  to know
The Supreme Court of India has held that a citizen has a

right to receive information, derived from the concept of freedom of
speech and expression comprised in Article 19(1) (a). [5] In Raj
Narain case SC ruled: "the people of this country have a right to



know every public act….state function." In SP V. Union of India, it
said “no democratic government can exist without the responsibility
and the basic postulate of accountability is that people should have
information about the functioning of power.”

After privatisation and globalisation, there is an increased
need for right to know the activities of corporate giants in clandestine
association with corrupt rulers and unscrupulous bureaucrats. In
Time V. Hill [6], the U. S. Supreme Court said: “The constitutional
guarantees of freedom of speech in the press, not for the benefit of
the press, but in order to benefit the entire nation. This is an
interesting case where private individual’s right to privacy was in
conflict with freedom of press. The Life magazine published an article
about the ordeal of a family trapped in their own house by escaped
convicts. Life claimed that the article described events that had
actually happened to the Hill family, which had in fact been held
hostage several years before by escaped prisoners. The article was
inaccurate in several non-defamatory, but nevertheless deeply
disturbing, respects. Members of the Hill family sued for invasion of
privacy under a New York statute.

The Supreme Court's opinion in Hill built upon the 1964
decision of New York Times Co. v. Sullivan, in which the Court had
held that plaintiffs who were public officials could not recover
damages for defamation unless they could demonstrate that the
defamation had been published with actual malice, “that is, with
knowledge that it was false or with reckless disregard of whether it
was false or not” (pp. 279–280). In Time, Inc. v. Hill the Court
extended the application of the actual malice rule to actions alleging
that a plaintiff's privacy had been invaded by “false reports of matters
of public interest” (p. 388).

Mr Ratan Tata's petition is correct in one aspect – there shall
not be any unwarranted invasion of privacy. However, it is doubted
and disputed whether his privacy was invaded or is it warranted.
Unwarranted invasion of privacy is the exception to right to
information as per section 8 of Right to Information Act, 2005, that

means a required or warranted invasion is welcome to enforce right
to know. In the Supreme Court judges' assets case, the Delhi High
Court held that personal information related to the performance of
the public duties by public officials does not receive the same level
of protection as that of private individuals who do not perform such
duties .[7]

In Peoples Union for Civil Liberties (PUCL) v. Union of India,
[8] P. Venkatarama Reddy J. observed: By calling upon the
contesting candidates to disclose the assets and liabilities of his/
her spouse, the fundamental right to information of a voter citizen is
thereby promoted, when there is a competition between the right to
privacy of an individual and the right to information of the citizens,
the former right has to be subordinated to the latter right as it serves
larger public interest.

If a privacy interest in nondisclosure exists, the public interest
in disclosure, if any, is weighed against that privacy interest. [9]
Even if the interest in protecting privacy is substantial, the importance
of the public interest must still be considered because unless the
invasion of privacy is clearly unwarranted, the public interest in
disclosure must prevail. [10]

Given that freedom of information laws have at their core the
purpose of disclosure, exemptions are strictly construed, and it has
been said that the public right to know should prevail unless
disclosure would publicise intimate details of a highly personal
nature. [11] The Radia tapes, so far published revealed public issue,
but not an iota of personal life of the claimant Ratan Tata. There is
neither ‘personal privacy’ nor ‘unwarranted invasion’.

Legal principles of disclosure
From various jurisdictions and judicial decisions, following

principles can be inferred.
Telephone tapping is held constitutional if ordered according

to a prescribed procedure. (SC judgment in PUCL Case) Information
obtained by authorised telephone tapping is not illegal information.
If such information discloses clues and evidence of a crime or



scandal, they have to be pursued. (Investigation in public interest
to protect public property)

Right to privacy is available against the disclosure of
information about private or personal life of the public or private
person. Protection under privacy cannot be extended to criminal
activities, conspiracies and attempts to manipulate political and
governance related policies. Disclosure of Public information in the
hands of Government is matter of state duty and right of citizen.
(Right to know as part of right to life and Right to Information Act,
2005)

The protection for private information from disclosure is not
available if there is overwhelming public interest in disclosure.
Overweighing public interest in non-disclosure should be proved
for not considering public interest in disclosure. In such conflicts
privacy is not prime concern. If a privacy interest in nondisclosure
exists, the public interest in disclosure, if any, is weighed against
the privacy interest.

Unless information in the government's hands is non-public
and of a “highly personal and sensitive” nature, such that its public
disclosure “would be offensive and objectionable to a reasonable
person,” the disclosure of such information cannot, as a matter of
law, violate an individual's right to privacy. Even if the interest in
protecting privacy is substantial, the importance of the public interest
must still be considered because, unless the invasion of privacy is
clearly unwarranted, the public interest in disclosure must prevail.

Given that freedom of information laws (US) have at their
core the purpose of disclosure, exemptions are strictly construed,
and it has been said that the public right to know should prevail
unless disclosure would publicize intimate details of a highly
personal nature. [12] The courts have laid down no definitive rules
as to what constitutes "an unwarranted invasion of personal privacy"
within the meaning of exemption 7(C) of the Freedom of Information
Act (FOIA)

The doctrine laid down in the Olmstead [13] case is that since

wire tapping does not violate the Constitution, evidence so obtained
is admissible under the common law of evidence no matter how
illegally obtained. The nation has a right to know and justice
demands all secrets to be disclosed and be used as evidence to
prove corruption of these manipulating lobbyists, industrialists and
media persons are no exceptions. It is in fact not the privilege of
media to report but its obligation to inform the people to enforce
their right to know.
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From Representative to Deliberative
Democracy: Reforming the Pre-legislative
Process
TARUNABH KHAITAN1

For the founders of the Indian Constitution to constitutionalise
representative democracy in the context of post-war ideological
uncertainties and in the face of doubts over the political wisdom of
India’s illiterate poor was audacious. While ideological uncertainties
continue to exist in some quarters, the founding faith in the political
wisdom of Indians, on the whole, stands vindicated. For all its
aspirational foresight, however, a constitution must always be seen
as providing a minimum threshold—a floor—over which successive
generations must build; rather than as an upper limit—or a ceiling—
for our progressively evolving political aspirations. Representative
democracy, entitling citizens to choose their representatives to make
decisions on their behalf every five years, may have been audacious
in 1950; but it is thoroughly insufficient in 2010. Mind you, I do not
doubt its importance or continued relevance for a moment. It is,
however, the proverbial floor, and to build on it has been long
overdue.

It is in this context that we must recognise the increasing
academic, political and even judicial interest in deliberative
democracy, essentially a system of political decision-making that
relies on public deliberation to make policy. It is worth noting that
‘deliberation’ is a step beyond mere consultation, and draws upon
the notion of ‘public reasons’ from the Rawlsian tradition: the idea
that decisions must be justified by reasons that can be acceptable
to others. Inasmuch as access to information is an essential
precondition for deliberation, the Right to Information Act 2005 was
an important, if small, first step towards our evolution from a
representative to deliberative democracy.

Deliberative democracy based on public reasons is good

intrinsically as well as instrumentally. Its intrinsic good lies in the
fact that participants are treated as free and equal, that they have
the right to have a say in decisions that affect them, and that they
are shown respect by being offered reasons acceptable to them by
other participants. It is good instrumentally because participation
and deliberation lead to better decisions, while, laws passed
secretively and hurriedly tend to be bad laws.2 Often, governments
use the opaque process to hurry through laws they know will be
unpopular.3 The text of the Prevention of Torture Bill was kept secret
until it was introduced in the Lok Sabha, which passed it in the
Budget Session in 2010 after a brief debate late in the evening (in
which not a single MP from the main Opposition parties participated).
Instead of providing a comprehensive mechanism for dealing with
torture in India, not only does it fall way short of its stated objective
of enforcing international obligations under the Convention Against
Torture, it effectively establishes an impunity regime for public
servants accused of torture.4 It was only after civil society made
representations to some members of the Rajya Sabha that the latter
referred the Bill to a Select Committee, whose report has
recommended extensive amendments to the shoddy initial draft.5

Getting it right the first time around would have been so much better.
Sometimes we end up with unpopular laws even if the

government’s intentions are benign. Acts made without consultation
often meet strong protests by groups who are affected by it after
they have been duly passed by Parliament. The Code of Criminal
Procedure (Amendment) Bill, 2008 was one of the eight Bills that
the Lok Sabha passed in a matter of a few minutes in December
2009. Even though the content of the Act was, on the whole, benign,
it ran into deep trouble with the lawyers’ associations for a variety
of reasons.6 The government exercised its veto over the duly enacted
Parliamentary Act by refusing to bring it into force and returning to
Parliament to meet some of the objections. One cannot blame the
lawyers for protesting after the law was enacted, for it is only at this
stage that they become aware of its provisions. If they had been
consulted while the law was being formulated, resort to the exercise



of a de facto veto by the Executive would have been unnecessary.7

All of the above examples are instances where the lack of
deliberation was made up for by subsequent (legitimate and
illegitimate) interventions. In most cases, poorly deliberated laws
manage to make their way into the statute books and continue to
blight our lives for decades thereafter. This problem arises because
our law-making processes and institutions suffer from two major
drawbacks:

- bodies that are constitutionally authorised to make laws,
although representative, are not deliberative enough, and

- current institutional structures do not facilitate the
participation of the people at large in the pre-legislative process. It
is assumed that their interests will be voiced by their chosen
representative effectively, comprehensively and sincerely.

The work being done by PRS Legislative Research in Delhi
has highlighted some of the issues concerning the first drawback.
The Winter Session of Parliament in December 2010, where hardly
any legislative business was conducted, is an extreme example.
But even in a more typical year in 2009, they have found that8

- Only 16% of the total Parliamentary time was spent on
legislative business.

- 27% of the total Bills passed in the year by Lok Sabha
were discussed for less than 5 minutes.9

- Only five Bills passed by the Lok Sabha were debated for
more than three hours.

From the limited data available with respect to state
legislatures, CV Madhukar of the PRS claims that they tend to fare
worse than the national Parliament on all aspects of deliberation.10

While the time devoted to legislative business by our legislatures is
worrying, there are other features of their institutional design which
make deliberation difficult. Although standing as well as ad hoc
parliamentary committees often do good legislative work, they
usually take up detailed consideration of Bills only after these Bills
have been specifically referred to them for scrutiny.11 Not all Bills
are automatically scrutinised by these committees: extremely

significant and controversial legislation like the Special Economic
Zones Act, for example, was not sent to a parliamentary committee
before its passage. Standing committees that perform legislative
functions are a relatively recent innovation in India and the overall
verdict on their role in scrutinising legislation must be reserved. Ad
hoc committees, however, are dissolved after they have scrutinised
the assigned Bill, and thereby fail to generate any institutional
memory or capacity. In any case, committee proceedings
themselves remain opaque, making an evaluation of their
performance difficult. Furthermore, there is no constitutional
requirement for legislative involvement in India’s accession to
international law instruments. Finally, paragraph 2(1)(b) of the 10th
Schedule of the Constitution takes away an MP’s freedom to vote
freely, thereby ensuring that MPs primarily represent their political
parties rather than their constituents.12 Many of these concerns have
been well documented in our public discourse.

It is the second drawback—the absence of mechanisms to
enable civil society to deliberate over laws before they reach and
are passed by legislatures—which has received relatively less
attention. Law-making in India is a process shrouded in mystery. A
typical Bill is drafted in secret by the concerned government ministry
(sometimes in consultation with other ministries), and this secret
draft is approved by the Cabinet for introduction before a House of
Parliament (or the State Legislature, as the case may be).13 Usually,
it is only upon its introduction in the House that the contents of the
Bill are made public.

The legislative process, as it currently stands, does not even
require informing the people of the content of putative laws until the
very last minute, let alone consulting them. Making the contents of
draft Bills public rests on the magnanimity of the Ministry concerned;
this despite the legal duty under section 4(1)(c) of the Right to
Information Act to ‘publish all relevant facts while formulating
important policies or announcing the decisions which affect public’.

It is the content of this precise duty which was in question
before the Central Information Commission in two important cases.



At first glance, it seems obvious that draft Bills fall within the purview
of s 4(1)(c). Thus, in the case of Venkatesh Nayak v Chief Secretary,
Government of Delhi,14 the Commission directed the Respondent
Government ‘to develop a credible mechanism in all departments
for proactive and timely disclosure of draft legislations/ policies and
amendments thereto or to existing laws/ policies in the public
domain, as required under Section 4(1)(c) of the RTI Act, during
the process of their formulation and before finalization.’ It may be
noted that the Commission made this ‘direction’ using the
recommendatory powers available to it under section 25(3)(g)15 read
with section 25(5)16 of the Right To Information Act. It is submitted
that in order to implement the proactive publication duty under
section 4 of the Act, the Commission should use its mandatory power
under section 19(8)(a)(iii) of the Act instead. Under this provision,
the Central or State Information Commission has the power to
‘require the public authority to take any such steps as may be
necessary to secure compliance with the provisions of this Act,
including — ... by publishing certain information or categories of
information’. It remains to be seen whether the Government of Delhi
treats this order under section 25 of the Act as a ‘direction’ or a
‘recommendation’. Even if it was a ‘direction’, this case was
addressed only to the Government of Delhi, and it is quite unlikely
it will be voluntarily followed by other governments.

The issue came up again before the Commission in Venkatesh
Nayak v Department of Personnel and Training.17 In this case, the
Commission considered the defence that section 8(1)(i) of the RTI
Act exempts ‘cabinet papers including records of deliberations of
the Council of Ministers, Secretaries and their officers’ from
disclosure. Since all draft Bills need the approval of the Cabinet
before they can be placed before the legislature, this provision posed
an apparent hurdle to their public disclosure. The CIC held that
exemption under Section 8(1) (i) would not apply to deliberations
leading to the formulation of a policy framework until such time as
the draft was submitted by the relevant Ministry to the Cabinet
Secretariat. Thus when a Cabinet note is finally approved for

submission to the Cabinet through the Cabinet Secretariat, Section
8(1) (i) will apply. In addition, section 8(1)(c) exempts all information
‘the disclosure of which would cause a breach of privilege of
Parliament or the State Legislature’. No one is quite sure what the
scope of legislative privilege in India really is, but it seems that
once approved by the Cabinet for placing before the legislature,
section 8(1)(c) will exempt the draft Bill from disclosure under the
RTI Act. Such Bills will therefore become available to the public
only after they are actually introduced in a House of the legislature.

The upshot of these decisions is that during the period
between its submission to the Cabinet Secretariat and its introduction
in a House of a legislature, a draft Bill cannot be made public under
the Right to Information Act. To put these hurdles in perspective, it
is worth noting that they relate merely to accessing information,
which is but the first stage in a meaningfully deliberative law-making
process. This, at the moment, appears to be a distant dream.

What we have, therefore, is an absence of participation of
the demos in the law-making process, and increasingly non-
deliberative, if representative, bodies entrusted with the task of law-
making. It is with some urgency, therefore, that we must attend to
the need to democratise law-making in India.

What follow are certain suggestions for reforming the law-
making process at the pre-legislative stage, drawn up in light of
practise followed by other democratic legislatures, that may help
achieve this objective. Some of them require mere changes in
practice and are easier to enforce than those that require legislation
or even a constitutional amendment. I do not endorse all of them
and mention them only to open up a debate by exploring some of
the possibilities:

- All major Bills and policy pronouncements must start life
in an exploratory Green Paper, which outlines the broad policy
objectives in order to stimulate a public debate.

- A Green Paper must be followed by a White Paper, with
concrete proposals by the government specifying the direction it
wants to proceed in.



- Every draft Bill, whether or not it was preceded by Green/
White Papers, must remain in the public domain at all stages of its
life—when it is with its parent Ministry, when it is being considered
by the Cabinet, after it has been approved by the Cabinet, and
when it is being considered by the legislature. Every modification in
the draft Bill must be published.

- All Green and White Papers and draft Bills of the Central
and State governments should be published in a separate section
of the Official Gazette and on a dedicated website so that they are
easily accessible, without being drowned by other information. The
Official Gazette itself should be freely available.18

- All Green and White Papers and draft Bills must also
specify the name and contact details of the officer responsible for
receiving comments and suggestions from the public.

- All the comments and suggestions received on the Papers
and the Bill must themselves be publicly available. They, along with
the government’s response where necessary, should be organised
and appended to the text of the Bill (preferably by an independent
body) when introduced before a legislature.

- The Modernisation Committee of the House of Commons
has recommended that parliamentary committees should also be
consulted on draft Bills before their text is finalised19—a
recommendation worth considering in the Indian context as well.

These proposals have to be considered alongside the need
to reform the legislative process to improve deliberation by
legislators. Further, it will also be necessary to ensure that the
requirements of deliberation do not make enactment of legislation
too difficult. Deliberation is important, but a democracy also requires
final authorisation of decisions within reasonable time. Creative
solutions, such as a requirement that a legislature cannot be
prorogued until it has dealt with (i.e. accepted, rejected or deferred
for further consideration) government’s legislative agenda for a
session, must be considered alongside these recommendations. It
will also be necessary to make provisions for foregoing the
deliberative process in exceptional circumstances when time is of

essence. When urgent legislation is necessary, some of the
consultative (but not publication) requirements may, for example,
be waived by the legislature through a resolution to that effect, before
it can take up the urgent Bill for consideration. Legislation passed
without pre-legislative consultation may be brought before the
legislature for a mandatory review after a specified time-limit.

These or other reforms may ensure that public debate
precedes rather than (merely) follows legislative enactments. They
may strengthen the state’s capacity to draw upon the expertise and
experiences of Indian citizens. They may, ultimately, help us take a
few more steps towards evolving into a robust deliberative
democracy.
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Firoz Ibrahim Khan, a real estate agent, got a call from a
woman named Sara who said that she wanted to buy a flat. They
agreed to meet at 7 am on 17th November 2007 to see some
apartments. When he reached the stop he was attacked by three
men who hit him on his head with an iron rod. He managed to
raise an alarm and survived. Firoz had filed an RTI application to
obtain details about two residential societies which he suspected
were being developed using illegal means. Later, when the men
were caught by the police, it was learnt that the builders developing
the residential societies had paid them to attack Firoz.

Srikant Prabhu, a 68 year old veterinarian in Mumbai, lost his
flat to the builder lobby under the guise of ‘redevelopment’ even
though it not qualify. He tried to use the RTI to get his flat back but
was refused information. He was accompanied to the hearing at
the State Information Commission by Krishnaraj Rao, Gaurang
Vora, Mohammed Afzal, Sunil Ahya, Mukund Parekh, Vijay
Chauhan, Sanjay Ghadalia, K N Singh, Ravi Haldipore, and
Pramod Kadam. At the hearing they decided to sing the national
anthem before handing in a letter to the Information Commissioner.
They were arrested for singing the anthem in an ‘inappropriate
manner’ and ‘forcing their way’ into a court hearing and sent to
jail. In the jail they found out that the FIR also included rioting,
assault and other criminal charges.



Transparency in the Indian Media
A virtue to be admired at a distance
SUKUMAR MURALIDHARAN

A study conducted at the five-year mark in the implementation
of the Right to Information (RTI), found that the media had not been
particularly keen in using the various possibilities inherent in the
law.1 This should seem at first glance, rather curious, since the media
derives its existence and social value, from its role as an institution
that contributes to the quality of the public discourse by serving the
public right to know. In comforting the afflicted and afflicting the
comfortable, the media renders transparent that which is opaque
and lets sunlight into the dark crevices where illegality and immorality
may seek refuge.

It only requires a basic familiarity with the nature of the beast
to dispel this seeming mystery. The basic rule of the media universe
today is competition. And in the heat of competition, open sources
of information where all have (putatively) equal rights of access,
are of less consequence than exclusive, and jealously protected
sources. Competitive advantage and advancement lie in securing
privileged information, rather than in using humdrum procedures
established by law to bring information into the public dialogue.

One of the messages of the Niira Radia tapes episode of
2010, which caused much public bemusement and spawned a
torrent of caustic and creative commentary on the internet, was just
how protective the media could be of its sources. This could indeed
even be at great cost to the public right to know. Numerous
politicians, businessmen and bureaucrats were discovered to have
engaged in embarrassingly indiscrete conversations with the the
legality of her activities. But for some reason, the media persons
found saying things that they should not have – acting as
intermediaries in the nexus between big business and politics and
often tailoring their news scripts to suit powerful interests – attracted
the greatest attention.

Protecting sources and pandering to corporate power
The media did its best to suppress the revelation of the Radia

tapes, though with all the political drama that went before, it had all
the ingredients to be the top news story of the year. The few
newspapers that sought to bring the disclosures into the public
discourse, were quickly dissuaded by the threat of legal action. The
conspiracy of silence was remarkably successful and may indeed,
have prevailed, had it not been for the vigorous conversations that
began in the alternative universe of the blogosphere.

It took only one mainstream magazine to break the pact of
silence, before another followed suit. Then followed another long
silence. For a news media that is often, in pursuit of the lowest
common denominator of audience taste, prone to suffer spasms of
outrage over trivialities, this was a story that had sensation in
authentic and abundant measure. And yet, with not more than a
handful of exceptions, the story was consigned to a black-hole of
media neglect. On November 29, a full five days since the story
was first splashed across the covers of two mainstream magazines,
Ratan Tata, head of the country’s largest industrial group, moved
the Supreme Court pleading a grievous breach of his privacy by
the publication of his conversations with Radia. The following day,
the country’s two largest English broadsheets, the Times of India
and the Hindustan Times, devoted generous space on their front
pages to Tata’s petition. In the light of their long and obstinate silence
over the Radia tapes themselves, readers who relied solely on the
two newspapers for their information, may have been justified in
wondering what the fuss was all about.

Radia’s conversations plainly put, reveal much that is of public
interest. Since the context in which they emerged was the heightened
sense of public outrage over the scandal in the allocation of the
radio-frequency spectrum for second-generation telecom services
(the so-called “2G scam”), what the Radia tapes say about this
particular matter may seem especially pertinent. India’s biggest
industrial groups had vast stakes in the appointment process to the



Union Cabinet after the general elections to the Lok Sabha in 2009.
The Radia tapes reveal just what were the stratagems that went
into determining these ministerial choices. The Tata group had a
particular nominee for the Telecom Ministry, while competitors, such
as Bharti-Airtel and the Reliance-Anil Dhirubhai Ambani Group, had
their own. Because his nominee seemed to enjoy the favour of a
political dynasty in Tamil Nadu, an indispensable ally of the ruling
coalition at the Centre, Tata won that particular round. A. Raja took
office as Minister for Telecom, with little indication then that he would
in less than two years time, be in prison undergoing interrogation
on charges of massive corruption.

Things did not go as smoothly for the Tata group as may
have been then anticipated. On 11 June 2009, Radia speaks to
Ratan Tata, to convey some rather grim news: that the frequency
allocation process was going against the group’s interest, with the
telecom minister seemingly “hellbent” on allocating 6.25 Megahertz
(MHz) of spectrum space to Anil Ambani’s Reliance Communications
(R-Com). Once that space went to the Reliance group, Radia feared,
there would be very little left for the Tatas.

Buying the “greedy” media: Radia points the way
Tata betrays his innocence of the ways of Delhi’s power lobbies

when he frets that Raja had been rather inattentive to Radia – and
was indeed “playing games” — despite all she had done on his
behalf. Radia is more tough-minded, accepting the ways of the world
she works in, where no covenant is so strong that it endures fast
changing calculations of personal gain.

On 7 July 2009, while travelling in Israel, Tata receives a call
from Radia indicating serious discord with Raja. Ambani’s Reliance
group was absolutely insistent on getting 6.25 MHz of spectrum
allocation, since that was key to them getting equity investment
from the global telecom giant AT&T. Without that infusion of capital,
Reliance, Radia assessed, could well crumble under its massive
burden of accummulated debt.

Tata asks why these matters are not being reported in the

media. Radia responds, playing the worldly wise and indulgent tutor
to an ingenuous pupil: “Ratan, they’re buying up the media. They’re
using their buying power with the media. … I can’t tell you the
discussions I have had with the media, in particular the Times Group
and Dainik Bhaskar…. They say, Niira, every time we do a negative
story on them, they withdraw advertising. So, I said, fine, others
can also withdraw advertising…. They leverage every dollar of their
mediaspend to ensure they don’t get negative publicity. The media
is very, very greedy”.

Early in January this year, a leading business daily reported
that the Tata management had directed all group companies to
cease cooperation with a number of media outlets. Unsurprisingly,
all the outlets named had provided prominent coverage to the Radia
tapes issue. The directive covered the participation of group
executives in news stories by way of opinions and information. It
also seemed to suggest that advertising by the group companies
would be withdrawn from the concerned media outlets.2

The message was clear: that the Tata group would not hesitate
to play hardball with the media – taking on board the rules of
engagement that rivals reportedly had adopted.

Faced with some degree of public bemusement at their antics,
the journalists involved in the Radia tapes episode had a ready,
almost facile answer: the profession involved using various kinds
of sources and the information gathered would be filtered in
accordance with a scrupulously fair and transparent editorial
process. There was hence no possibility that conversations with
any particular source would influence the tone and content of news
put out into the public domain.

There was yet no attempt to explain why the media chose to
suppress all information on the intense corporate lobbying that went
into the selection of nominees for the Union Cabinet. Nor was there
any mention of the corporate interests that were in play in the 2G
scandal, even as some of India’s best known media persons
simulated a sense of deep outrage at the magnitude of the losses it
had caused to the public.



Circulation wars as a side-show
As the Radia tapes played out on the mainstage, India’s two

biggest newspaper groups were enacting an interesting side-show.
On 3 December 2010, the Times of India (ToI) front-paged a story
celebrating the abiding strength of newspapers in India, which was
in defiance of a worldwide trend of declining readership and
collapsing profitability. Results announced by the Indian Readership
Survey (IRS) – a quarterly exercise that has become an important
guide for corporate groups in deciding where best to place their
ads – had shown that the ToI had consolidated its overall market
dominance in India and regained its top position in the vital Delhi
market.

The same day, the Hindustan Times (HT) had a front-page
story citing the same round of the IRS as source and declaring its
unquestioned leadership among English language newspapers in
Delhi.

For the uninitiated, both newspapers explained the bases on
which they were making their respective claims, throwing out the
arcane jargon of the trade, such as average issue readership (AIR),
solus readership and total readership, as if they were self-
explanatory terms. And if HT found great solace in the figures that
the IRS returned from Mumbai, representing it as the second placed
newspaper in terms of readership, the rival Daily News and Analysis
(DNA) found occasion to crow about its undisputed status as the
“fastest-growing newspaper” in that very affluent market.

“Readership wars” are a recurrent feature of the India media
scene – in the television domain the equivalent would be the “ratings”
war over the size and the demographic composition of the audiences
that watch particular channels. Agreement on the procedures by
which readership figures are collected has proved difficult to achieve
and when achieved, brief. The National Readership Survey, which
began in the early-1990s as a collaborative venture of India’s leading
newspaper groups, was soon abandoned by some who branded its
methodology unfair, simply because it failed to come up with figures
that suited their convenience. The IRS which came later as a

consortium of media groups and market research agencies,
invariably draws the ire of the magazine sector, which believes itself
to be a victim of deliberate bias, severely impairing its competitive
status in the market for ads.

The media industry in India it is well known, depends almost
entirely on advertising. A consequence of the dimunition of
subscriptions as a revenue source has been the devaluation of the
information function and the undermining of public institutional
responsibilities. The first consequence of the pressure of ad
departments on the journalism function was a shift in news content:
from stories about real people and their daily anxieties to celebrity
and life-style oriented coverage. These were deemed to provide
the better “editorial context” for ads, since every big corporate
spender would want his ad placed against a backdrop of stories
that tempted the viewer or reader towards a horizon of expanding
aspirations.

Cash for coverage
Further consequences followed inexorably and in logical

progression: the ToI announced in 2003 that it would have space to
sell for anybody seeking news coverage. This was dressed up as a
valid means of expanding information gathering options, while
staying current with the growing importance of public relations firms
in determining news agendas. Today, as an investigative reporter
found out by merely dialling Medianet, the agency that the ToI uses
to sell news space, coverage of one’s choice can be bought for Rs
2,000 a column-centimetre on the front page and Rs 1,200 on any
inner page of the Delhi Times, the ToI’s daily supplement.

At a later stage, the ToI, which has been quite the innovator
in harvesting new revenue sources for the media, began the initiative
of “private treaties”, which involved the acquisition of shares in
enterprises in exchange for advertising space. When the concerned
enterprise grew to a level where it could conceivably go public, the
media company that had freely advertised its merits would cash in.
This example was one that most media enterprises, including the
broadcast companies, eagerly followed.



In August 2010, the Securities and Exchange Board of India
(SEBI), statutory watchdog of India’s stockmarkets, introduced new
disclosure norms, requiring that media companies reveal their
holdings in companies they report on. These norms were evolved
in consultation with the Press Council of India (PCI), in response to
growing public concern over the prevalence of news content that
was paid for by corporate and political entities.

A quick survey of the media reaction to the SEBI norms tells
a story in itself. Of Delhi’s four main English broadsheet newspapers,
two – ToI and HT – chose to ignore the story altogether. The Hindu
carried the story prominently on its business news pages and wrote
an editorial welcoming the SEBI directive. The Indian Express
seemingly had no space in its news columns for the story, but came
out with an editorial welcoming the disclosure norms.

It became evident that “cash for coverage” or “paid news” is
not a practice confined to the pages of newspaper supplements or
lifestyle shows, during the extended campaign for the general
elections to the Lok Sabha, between March and May 2009. Further
instances of cash payments being used to secure favourable media
coverage for particular candidates and parties, were recorded during
the general elections to three state legislative assemblies in October
2009.

Among the first journalists’ bodies to take note of this abuse
was the Andhra Pradesh Union of Working Journalists (APUWJ).
All the evidence pointing to the existence of “paid news” was either
circumstantial or based on hearsay. Typewritten sheets were
circulated purporting to show the rates at which favourable news
coverage could be purchased from particular newspapers. But these
did not carry any marks identifying their origin. The APUWJ soon
after the general elections of 2009 sought an estimate of the
magnitude of the practice through a sample survey of newspapers,
identifying news-reports and other published material that failed to
meet basic professional standards of attribution, coherence and
consistency with overall editorial policy of the newspaper. The
inference was that material that failed to meet these standards could

have been “paid news”.
In June 2009, the Delhi Union of Journalists wrote to the PCI,

pointing to the widespread abuse and describing “paid news” as
“unethical, unfair and an infringement of the journalists’ right to report
fairly”.

Individual journalists of some stature began speaking out
against the abuse soon afterwards. Among these were Kuldip Nayar,
most senior among practising journalists today and Prabhash Joshi,
a widely-read and respected Hindi writer who died in 2009. In one
of his last public speeches, Joshi spoke out against newspaper
managements that believed they were exempt from public scrutiny.
“Some of them” he warned, also seem to “believe that readers have
forfeited their rights to question the integrity of the press”.

An inquiry undermined
The PCI soon commenced a formal inquiry under a sub-

committee comprising the independent journalist Paranjoy Guha
Thakurta and the General Secretary of the Indian Journalists’ Union,
K. Sreenivas Reddy. A draft report of the sub-committee was
discussed at a meeting of the PCI in Indore on 31 March 2010.
Despite being unable to refuge the findings of the report,
representatives of the newspaper industry were reluctant to see
any strong recommendations that would enhance the powers of
oversight or investigation available to government agencies.

Earlier, at a 13 March 2010 public meeting called by the
Editors’ Guild of India, representatives of political parties had urged
that since the PCI lacked the statutory powers to deal with the matter,
the Election Commission of India (ECI) should be granted jurisdiction
over investigating “paid news” as an electoral malpractice. There
were also suggestions, much resented by the newspaper industry,
that the Income-Tax Department should have powers of search and
seizure where a suspicion exists of media having benefited from
“paid news”.

Among the media identified in the draft PCI report as
practitioners of “paid news” were the largest circulated newspapers
in Hindi and Marathi. Both these belong to business houses that



have diversified into other media lines. Both have ad revenues
consistent with their leadership positions in respective market
segments. Neither seemingly, could advance the argument that they
were impelled to adopt the “paid news” practice on account of dire
financial need.

Media credibility was beginning to emerge a visible casualty,
as too was the integrity of the electoral process. The chief minister
of Maharashtra state, for considerations yet unknown, managed to
get identical stories about his achievements (real and imagined,
though mostly the latter) featured in a number of Marathi language
newspapers, under different author bylines. Several newspapers
also carried extensive supplements within their main editions,
blazoning his glories, again without the slightest suggestion that
this was advertising content. After all that, the Maharashtra chief
minister in his election expenditure statement submitted to the ECI,
declared total expenses of Rs 700,000 and advertising expenses
of Rs 12,000.

The draft PCI report covered a wide range of practices that
compromised media integrity. Taking note of the “Medianet” and
“private treaties” initiatives, it observed that leveraging news content
as a direct revenue source, was not a new practice.

In the face of the stiff resistance of industry representatives,
a 12-member “drafting committee” was tasked with evolving a
consensus position for the report to adopt. After four months of
inconclusive bargaining, the drafting committee stripped the 36,000-
word draft report to a tenth of its original length, omitting all specific
mentions of situations in which the practice of “paid news” had been
detected, and eliminating language on journalists’ wages and
working conditions that unions had specifically insisted on. The
report had after broad consultations, recorded a finding that
journalists in India – despite the protection of the Working Journalists’
Act (WJA) – were increasingly under pressure to opt for short-term
contractual employment which diminished autonomy and rendered
them susceptible to the pressures and demands imposed by
marketing and advertising personnel.

Media finances: opaque and obscure
In introducing the WJA in Parliament – as far back as 1955

— Information Minister B.V. Keskar had said that though small in its
scope, the new law was important since it held possibilities to
promote “better security of journalists”, which would necessarily
promote the freedom of the press. But a key aspect of the WJA,
which mandates the formation of wage boards at regular intervals
to examine the entire range of journalists’ working conditions and
prescribe appropriate levels of compensation, has remained a
provision of ambiguous value. Hearing a petition of the newspaper
industry against the first wage award made under the WJA, the
Supreme Court had held that it was unlawful since it took no account
of industry capacity to pay, effectively burdening the body with a
task that it was unlikely ever to have the authority to perform.

Newspaper companies – then as now – remain with few
exceptions, private entities with no obligation under law to reveal
their financial parameters. Fast forwarding several decades to 2011,
when the fifth wage board constituted under the WJA has just
submitted its report, the situation remains in essence, unchanged.
Justice G.R. Majithia, the chairman of the wage board which has
recommended a modest rise in wages for journalists and other
newspaper employees, recently spoke out in public, expressing his
disappointment that newspaper industry finances remain an area
of opacity. Though the wage increases he had recommended were
in his perception, eminently reasonable, India’s apex industry lobby,
the Indian Newspaper Society had reacted with little delay urging
their rejection in totality.

In the broadcast sector, the judicial orthodoxy has been set
by a 1995 judgment of the Supreme Court, in what is called the
“airwaves case”.3 The doctrine is clearly set out: the broadcast
spectrum is a public resource which should be allocated and used
in accordance with a clear definition of the public interest. Yet the
two decades of liberalisation since 1991 have also been the period
of the corporate colonisation of the broadcast spectrum – and most
of the new broadcasters that dictate the news agenda today are



opaque in their shareholding pattern, successful in actively beating
back any rules on financial disclosure.

Uniquely among all industries, the media is able to dictate
the tone of the public discourse on its functioning. And this influence
has been exerted to safeguard the private right to earn a profit, with
little regard for the public right to information. It is not as if the media
have had a free pass though. Recent years have seen a greater
degree of public scrutiny of the media’s approach to vital issues of
contemporary concern. And the overall verdict, pronounced by an
increasingly vibrant debate through alternative media channels such
as the internet, is that the industry is increasingly squandering the
public trust.

For all its high profile and public visibility, the media is really a
small part of the overall industrial landscape. Illustratively, HT Media,
one of the few media companies whose financial parameters are
known – because it is a public limited company with shares listed in
the stockmarkets – has an annual turnover of the order of a tenth of
the annual sales promotion and ad expenditure of the country’s
largest consumer goods company, Hindustan Unilever Ltd. And the
intensifying competition between media companies for corporate
ad budgets which are not growing fast enough to accommodate
them all, is driving a race to the bottom, which makes news content
and integrity the first casualty.

In today’s market-obsessed environment, any alternative
media philosophy would quite simply, be laughed out of court as
quixotic or worse.

References:
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3 Cricket Association of Bengal versus Ministry of Information and
Broadcasting, to give it its full title.
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A Beautiful Anarchy
SHOUGAT DASGUPTA

So the cynics were right all along. The world is a sinister place,
seething with conspiracy, controlled by the corrupt, the liars, the
selfish, the wicked, the egotistical and the foolish. What else is to
be gleaned from the WikiLeaks cables? As if the whole of human
history were not evidence enough of our essential, incorrigible
venality. This, after all, is what the world’s religions have always
maintained: to live in the world is to be tainted by it.

How overwrought, you will perhaps be thinking, how naïve,
how ignorant to be so disillusioned by, of all things, l’affaire
WikiLeaks. You would, of course, be right. Rather than despair or
resignation, the emotion WikiLeaks ought perhaps to fuel is hope.
Accountability is what democratic governments promise voters. In
a democracy the functioning of a country should not be a mystery
to its citizens; the government, indeed, answers directly to the people
it serves, the people to whom it owes its powers. Elections are one
way to hold governments accountable and an independent judiciary
is another and WikiLeaks, or future organisations it spawns, may
turn out to be another still.

WikiLeaks, theoretically, operates as a virtual, bottomless,
anonymous drop-box for classified documents circulated within a
government or corporation. The public interest is plain in the case
of secretive governments or those multinational companies that have
so potentially cataclysmic an effect on the lives of people around
the world. Basically anyone with a conscience, a grudge, an axe to
grind, working for any corporation or government in the world and
with access to confidential material can steal that material and send
it through secure, anonymous servers to WikiLeaks, which will then,
based on the material’s newsworthiness, work with its various media
partners to vet and publish the material. The Orwellian nightmare
of never being able to escape the unblinking gaze of authority is
not repelled so much as made democratic, so that governments
too are subject to the unblinking gaze of its citizens. WikiLeaks, in

other words, enables the watched to watch the watchers.
This alone surely makes WikiLeaks as valuable a

development as any in the last decade, as valuable at least as the
social networking opportunities we so celebrate. It is an annoying
journalistic tic to proclaim the world changed by every innovation
but it’s hard to imagine the world, as we know it, or at least the
nation-state, remaining unchanged by the growing irrelevance of
borders. WikiLeaks, for instance, a group fronted by an itinerant
Australian, staffed largely by a mutable cast of global volunteers
and nominally based wherever freedom of speech and press is
backed by cast-iron legislation, has both helped swing an election
in Kenya and write legislation reforming media laws in Iceland.
WikiLeaks uploaded a shelved Kenyan report detailing how the
former president, Daniel arap Moi secreted nearly $3 billion out of
Kenya into shell companies, hidden trusts and properties in the
fancier parts of London and New York. The story was published in
the Guardian and, WikiLeaks claims, helped scupper a rumoured
alliance with Kenya’s current president in the 2007 elections that
would have returned arap Moi to power. In Iceland, just prior to the
collapse of Iceland’s banking system, WikiLeaks published the
internal documents of a bank that showed huge high-risk loans to
top shareholders, often without collateral. The bank obtained an
injunction in time to stop the story being reported on the national
broadcaster’s evening news bulletin. The episode shamed Iceland
into seeking WikiLeaks’ assistance in drafting legislation that would
turn the country into a safe haven for investigative reporting. An
independent media organisation, dedicated to principles of freedom
of speech and human rights, WikiLeaks is not constrained by
considerations of sovereignty and border; the expense of running a
bureau in every country is made moot by WikiLeaks’ focus on
primary documents leaked by insiders and the expertise of its
prestigious, traditional print media partners.

Until its recent travails, WikiLeaks’ most serious challenges
were funding and public indifference. It has dealt with the frequent
legal threats and lawsuits with élan, absolutely refusing to be bullied



or intimidated. But its funding has been uncertain and scarce enough
that the site had to shut down for a few months to focus on raising
money (resuming in February this year), despite its relatively low
costs and staff of unpaid volunteers. The group’s initial plan was to
follow the Wikipedia model and rely on users to study, edit, discuss,
draw conclusions from and write articles about the raw material
uploaded onto the site. It soon discovered, though, that the teeming
caches of often dull, technical, acronym-heavy documents were
ignored, that even the most engaged netizen didn’t have the time,
patience or ability to render these government, corporate or military
documents readable, that the only people equipped for the job were
traditional investigative journalists employed by traditional media
organisations.

WikiLeaks, according to its website, was “officially launched
in 2007” and “is a project of the Sunshine Press.” The site was
founded and is run largely anonymously by what it describes as an
“independent global group of people with a longstanding dedication
to the idea of a free press and the improved transparency in society
that comes from this.” The group apparently includes accredited
journalists among programmers, network engineers,
mathematicians and unspecified others. The cadaverous Julian
Assange, variously described as a director, executive editor and
founder, is the face of WikiLeaks; indeed, to all intents and purposes,
for the general public he isWikiLeaks. Assange was arrested as a
teenage boy for hacking into the computer systems of, among others,
an Australian university and a Canadian telecommunications firm,
and with his height, his pale lankiness, he still looks like a (somewhat
spectral) schoolboy. The judge let him off with a fine for what he
saw as no more than “intelligent inquisitiveness.” Assange remains
the articulate outsider, an autodidact whose piecemeal education
included dozens of schools and almost as many universities. With
his rather rakish background — his instinctive anti-authoritarianism,
driven not so much by political ideology as a professed desire to
see justice done — he must have appeared to the founders as the
ideal frontman in whose large, charismatic shadow the rest of the

organisation could work unhindered.
In April this year, WikiLeaks released video footage from 2007

of an American helicopter crew killing several Iraqi men (a couple
of whom were armed, one perhaps with a rocket-propelled grenade)
gathered on a Baghdad street. The men included
two Reuters employees and unwitting passersby who had stopped
their van to help a crawling, wounded man. Two children in the van
survived the attack. If you watch the video, which WikiLeaks titled
‘Collateral Murder’, you can see why the US military considers its
release so incendiary. It’s a video that would fill anyone with sorrow
and, more dangerously from the American point of view, anger.
WikiLeaks certainly, through editing and that blunt title, guides the
viewer’s emotions, but does not leave out any evidence that might
suggest that what we are watching is anything other than what
happened — the utterly futile, utterly heedless killing of innocent
people, for no other reason than that the killers have the power and
are coarsened and damaged enough by war to casually exercise
that power.

‘Collateral Murder’ served as a primer for the Afghanistan
and Iraq war logs published in July and October, respectively. The
largest leak of classified documents in US history, the logs were an
exhaustive internal account of both wars, the sour deceits and
compromises and crimes all the more stark for being written up in
pedantic, banal officialese. The release of the war documents
heralded a new WikiLeaks strategy, its mutually beneficial
partnership with select newspapers to simultaneously publish the
leaks, providing the papers with scoops and WikiLeaks with the
papers’ infrastructure, credibility, respectability and audience. Much
has been made of the political bias WikiLeaks shows in their choice
of papers, the apparently left-leaningDer Spiegel, the Guardian and
the New York Times. Of course, only in the United States, seemingly
listing ever rightwards politically (or at least in its loudest political
commentary), could this collection of stolid, eminently establishment
organs be described as left-wing or, more amusingly, radical.
Assange has been quoted criticising the mainstream media for its



timidity, for allowing an unheralded, ad hoc, barely incipient group
of online activists to publish more leaks in a few months than the
world’s news sources have managed in their entire history. But
WikiLeaks’ true value is in its technological savvy, in its guarantee
of secure servers for whistle-blowers to leak documents.
Newspapers offer another, just as valuable expertise, the skills and
manpower to vet these leaks and assess their value as news stories
and determine angles for further investigation.

The US government traced the ‘Collateral Murder’ link to a
soldier in his early twenties, an intelligence analyst named Bradley
Manning, a high school dropout so alienated by his country’s foreign
policy, its “almost criminal political back dealings” that he decided
to dump hundreds of thousands of leaked documents onto
WikiLeaks’ servers. He snuck them out on CD-RWs marked ‘Lady
Gaga’. This 23-year-old, still awaiting court-martial, has been held
in solitary confinement since May. The documents Manning is
suspected of leaking include the diplomatic cables that have
generated headlines and front page splashes around the world for
nearly a month now.

To this observer at least, the war logs were far more damaging
than these leaked cables much of which, or at least much of the
fraction to which we’ve had access so far, has been mere gossip
or, as Umberto Eco observed in the French newspaper Libération,
recycled press clippings. No reader of papers such as
the Guardian or the Spanish El Pais or, indeed, the New York Times,
papers with which WikiLeaks has partnered, can have been shocked
by the hackneyed observations in these leaks or surprised at the
sneering pen portraits of foreign leaders written by American
diplomats happy to colour within lines already sketched by the
media. That Manning, still astonishingly young, should be so treated
for leaking this correspondence contributes further to the picture
created by the war logs and the diplomatic cables en masse that
the founding ideals of the United States has become the threadbare
fig leaf behind which the country as it really is today so inadequately
hides.

WikiLeaks justifies its publishing of stolen classified material
on the grounds of more transparent government. The argument
offered by governments, and the reason why it classifies documents
at all and makes it a crime to steal them, is that some secrecy is
necessary for countries to conduct their affairs, for them to be able
to speak frankly to and about each other. Public interest is the
justification for both the need to classify material and the need to
publish classified material. Both may be contradictory positions but
both are true.

The incredible achievement of WikiLeaks, the reason it could
represent the greatest triumph to date of the cyber age, is that it
may force democratic governments to consider a more mature, more
trusting relationship with their citizens, the people elected
governments purportedly serve. The ease and relative safety with
which an organisation like WikiLeaks makes it possible to leak
information should force governments, banks, energy companies
and the like to reconsider their conduct. The British government’s
justification for what many consider its excessive use of surveillance
cameras is that it shouldn’t concern or affect those who abide by
the law. Similarly the surveillance of governments shouldn’t concern
or affect those who abide by the law; and people, incidentally, should
have rights to privacy, governments should not. Remember too that
the documents sent to WikiLeaks required a relatively low level of
security clearance, a level so low and granted to so many that the
need for secrecy of any sort ought to be questioned. WikiLeaks is
entirely dependent on sources and its goal of transparent
government, or corporations that behave ethically, would eliminate
the need for whistle-blowers. WikiLeaks wants fervently to eat itself.

All that said, the reaction of the US government to the leaks
suggests we shouldn’t hold our breaths for a more mature
relationship between governments and the governed, or even the
media and its consumers. The increasingly sordid extradition case
of Julian Assange exposes the Achilles’ heel of contemporary media,
wedded as it is to distraction and personality. WikiLeaks continues
to publish cables and the papers dutifully print them but the story



has become Assange himself, whether he is a rapist or the victim of
collusion between the American, Swedish and British governments
or possibly even both. The big tent has been raised; the media
circus is in town. All the signs are there: the surreal image of Jemima
Khan (or was it Bianca Jagger?) offering to pledge surety for
Assange in front of photographers jostling each other on the
sidewalk; the columnists’ tiresome rush to either beatify or vilify
Assange; the breathless reports of ‘cyber war’ and self-styled
‘hacktivists’ supposedly wreaking havoc; the ‘Free Julian’ T-shirts.
You can almost see Assange’s future as a Che Guevera-style
commodity, a face on the side of a mug or silkscreened Warhol-
style onto a T-shirt.

WikiLeaks is so closely identified with Assange that any
suspicion of moral failing in Assange is tantamount to an indictment
of the organisation. It is WikiLeaks and the potential it represents
that is extraordinary and it exists separate from Assange. At the
moment it is the idea of WikiLeaks, the ideal it represents, that is
vulnerable. American-owned corporations, like Amazon, PayPal,
Mastercard and Visa have denied WikiLeaks access to servers and
funds. A Swiss bank has frozen an account intended for Assange’s
legal defence. The muscle flexing is intended as much as a deterrent
to copycat sites as to shut WikiLeaks down. Assange’s legal troubles,
even a potential indictment in the United States, cannot be allowed
to derail the organisation itself.

One potent defence for WikiLeaks is the vast tranches of
information it has already acquired, information so many people
have access to that stopping publication is impossible. In the
crosshairs, Assange has said in the interviews, is a major American
bank. The thousands of documents in WikiLeaks’ possession,
Assange claims, are damaging enough to warrant resignations from
top executives and fresh regulation. The speculation is that the bank
Assange is referring to is Bank of America, the latest American
financial institution to withdraw services from WikiLeaks. But
damning information aside, WikiLeaks has to evolve as an
organisation to survive.

Daniel Domscheit-Berg, a German spokesman for WikiLeaks,
the only other person apart from Assange authorised to speak for
the group, recently resigned, citing Assange’s increasingly paranoid,
autocratic behaviour and the group’s lack of transparency. He is
starting a similar website, OpenLeaks, that will serve as a conduit
for information rather than as a publishing platform. OpenLeaks
will essentially be the secure repository for whistle-blowers to leak
documents that will then be offered to traditional media to
disseminate. This is similar to WikiLeaks’ arrangement with its media
partners except that OpenLeaks will not take on the role of editing
or selecting material and will not select its media partners but merely
act as a middleman for media that want access to anonymous
material and leakers that want access to mainstream media.

The question germane to India is can WikiLeaks be replicated
under Indian conditions? The fact is few countries outside
Scandinavia, maybe the Netherlands and Switzerland, have the
requisite freedoms enshrined in law. There is no reason, however,
why Indian whistle-blowers cannot leak information to organisations
with safe servers based in one or more of those countries and no
reason why WikiLeaks or its equivalent cannot partner with Indian
media groups. The Radia Tapes show that it is in the public interest
to learn how the country is run, to uncover the connections and the
cronyism. If WikiLeaks, whether Assange is guilty of rape or not,
can survive as an organisation, find secure ways of raising money
through public donations and, indeed, become more transparent,
working in concert with newspapers and journalists around the world,
it’s open season on governments and corporations the world over.
Perhaps the public mood, in a period of economic stagnation in the
West and growing inequality, is ripe for revolution after all. Even
one in cyberspace.

From www.openthemagazine.com





Wikileaks Beyond Wikileaks?
SAROJ GIRI

Wikileaks’ close collaboration with big corporate media
(including The New York Times and Guardian) and the ‘redactions’
raise serious doubts over whether information is actually flowing
freely (Michel Chossudovsky, ‘Who is Behind Wikileaks?’ Dec 13,
2010, Global Research). And yet the Wikileaks’ intervention cannot
be cast away in a cynical manner – the only way to welcome it
however is by saving it from Wikileaks itself, in particular from its
liberal slide. Let us problematise the kind of politics or the ‘attacks
on power’ which Wikileaks represents, even as stories circulate
about corporate-funding and CIA-backing. Indeed one gets deeply
suspicious when for example The Guardian reports that, for the
hackers, ‘the first global cyber-war has begun’, ‘the first sustained
clash between the established order and the organic, grassroots
culture of the net’. On the other hand, for someone like Jemima
Khan typical of a whole swathe of liberal supporters, Wikileaks
stands for something far less dramatic. In her already apologetic
piece, ‘Why did I back Assange?’, she states that it is only about ‘a
new type of investigative journalism’, about freedom of information
and so on. What is it really?

Let us ask a counter-intuitive question: what if instead of (only)
hacking the internet sites of Mastercard, Paypal and Visa, our
‘Anonymous’ hackers had (instead) attempted to connect with the
rank and file employees of the company to go on strike or at least
voice their concerns, perhaps issue a collective statement deploring
the action of their company? And this would not have really asked
of our hackactivists to come out in public and expose themselves
to possible reprisals and court cases – just releasing a statement
making such a call would have worked or at least showed what
they are thinking. And yet they did not do anything like that, nor
have Wilileaks itself tried to widen their struggle in any way. Instead
of calling upon people to come out and protest, the statement of

‘Anonymous’, responsible for the attacks on these companies,
displays an unmistakeable, strong and un-self-reflexive behalfism,
of acting on behalf of the people or citizens. In typical V for Vendetta
style, Anonymous declares: “we are here for all of you, campaign
for all of you”. Thus while Wikileaks seems committed to fight ‘power’,
and not just fight those in power, they also at the same time display
a profound disconnect with ‘people’, even as they claim to fight for
the people’s right to know.

Lets stretch things a bit more by asking another counter-
intuitive question: why is it that students in London protesting against
fee hike but also against every symbol of authority they come across,
against ‘power’ even when not directly related to the hike, somehow
did not turn their wrath against the government for arresting Assange
even though it was happening in the same city at the same time? Is
the problem with the students, with the people that they get charged
up about what looks like a trivial issue of ‘fee hike’ than about the
evil workings of US power revealed through nothing less than the
‘9/11 of diplomatic history’? Not at all. Indeed, if the student protests
or similar ‘single-issue’ protests often are unable to break out of
this single-issueness and place the movement in terms of the larger
dynamics of the system as a whole or of the logic of capital and
state power, then the problem with Wikileaks is its exceedingly
abstract notion of power.

Power is identified only at the top, and it is as though it is in
place only through hiding the truth, through manipulation, deceiving
the public. It is as though power is on the outside, and is parasitic
on society – more seriously, it is as though society functions
autonomously (of capitalism), as though society is not internally
determined and configured by this power. In the world of Wikileaks,
society and power do not meet: ‘power’ is dissociated from the entire
mode of organizing production, distribution and consumption in
society, and concentrated to some power-mongers and conspirators.
Without any such basis, power becomes an excrescence, an
absolute deadweight from without, the handiwork of conspirators
and CIA agents whose workings can be deciphered only through



secret diplomatic cables. From this it of course follows that power
can be fought only through dramatic leaks, exposes and revealing
truth. From this, it also follows that ‘real struggles’ like the student
protests or workers struggles are merely doing shadow boxing and
hence not worthy allies in the fight against power.

What such a notion of power forgets is that to the extent that
people live, work, consume, enjoy, die and so on in this society,
they are invested into it, into capitalism – they are ‘subjectivated’ by
it, to borrow a term from psychoanalysis. However this subjectivation
is never complete and there is always a remainder – this is where a
radical intervention, a transformative politics is always possible, is
always already written, as it were, into the script. But radical
resistance is not really triggered off as soon as the truth is exposed
to all, as soon as citizens know that those in power are this corrupt
– for it is not a problem of awareness, not an ‘idealist’ problem of
knowledge. Perhaps this is why the Wikileaks revelations
themselves did not let loose a social campaign or a movement even
though those in power were embarrassed and jolted into anger –
the protests in support of Assange that have taken place, as I will
explain, follow from the other events that followed the revelations
and not from the revelations themselves.

And yet the actions of Wikileaks carried a tremendous radical
political charge, which even lot of the mass mobilizations and social
movements totally lack. And here we must hand it to Wikileaks that
their subversiveness came precisely from the fact that even though
they tend to espouse liberal ideas of free flow of information or, in
semi-anarchist mode, think of power as merely conspiratorial their
attack really came from outside the normal channels professing
free flow of information and citizens right to know: they challenged
power by challenging the normal channels of challenging power
and revealing the truth, even though they are perhaps getting
suckered now into the hands of corporate houses and other
suspicious players.

Radically subversive
This subversiveness comes from the fact that not only was

the truth revealed about power but even those trusted bodies meant
to ensure ‘citizens right to know’ were cast aside, transgressed and
rendered pointless by the Wikileaks operation. Thus while Sarah
Palin and other right-wingers might have asked for Julian Assange’s
real head, those whose professed objective is to promote ‘citizens’s
right to know’ like Amnesty International were not really welcoming
of Wikileaks either. The Wall Street Journal reported that ‘Wikileaks
and Mr. Assange risk being isolated from some of their most natural
allies in the wake of the documents’ publication’.

Amnesty International, Campaign for Innocent Victims in
Conflict, The Open Society Institute, the Afghanistan Independent
Human Rights Commission, and the International Crisis Group have
severely criticised Wikileaks for releasing material which might risk
the lives of many. However this is not the only ground for their
opposition to Wikileaks. In an Open Letter to Assange, Reporters
Sans Frontieres faulted Wikileaks for ‘imprudence’ and ‘incredible
irresponsibility’, saying ‘you cannot claim to enjoy the protection of
sources while at the same time, when it suits you, denying that you
are a news media.’ Wikileaks in turn derided the ‘human rights
groups’ as US-led and refused to be identified as ‘media’, ‘human
rights group’ and so on. John Pilger is quite right when he said that
“WikiLeaks has shamed those in the media whom George Bush’s
press spokesman once called ‘complicit enablers’”.

It is not media, it is not human rights group, so what is
Wikileaks? This tussle over finding a proper place for Wikileaks, a
given assigned place within the normal functioning of the system is
what brings us to the role of big ‘complicit enablers’ like New York
Times and Guardian. Writes Michel Chussudovksy, ‘in a bitter irony,
Wikileaks partner The New York Times, which has consistently
promoted media disinformation is now being accused of conspiracy.
For what? For revealing the truth? Or for manipulating the truth?’

Hard-pressed to justify their decision to publish the leaks,
these media houses are presenting Wikileaks’ actions as,
predictably, mere extension of ‘investigative journalism’ and the right
of the citizens to know what their governments are doing. In ‘A Note



to Readers: the Decision to Publish Diplomatic Documents’, the
Times tries to make the Leaks seem very normal and not all that
dramatic. One way it is done in the piece is by stressing a lot on the
negotiations the Times had with the Obama administration over
‘redactions’ and how Wikileaks were informed about the
administration’s views: looks like all three groups had a common
point of understanding. It says, ‘After its own redactions, The Times
sent Obama administration officials the cables it planned to post
and invited them to challenge publication of any information that, in
the official view, would harm the national interest.’

Add to this Jemima Khan’s explanation that ‘WikiLeaks offers
a new type of investigative journalism”. That is, the leaks are already
part of what big corporate media houses have always espoused for
and there is nothing dramatic, anarchist or dangerously political
about it. Well, is it? This is where one must assert that no matter
what Wikileaks or Assange might claim subsequently, what they
have done do not seem to follow from liberal concerns of the citizen’s
right to know or the emphasis on transparency, responsible
government and an active citizenry. For the liberal idea is also of
citizens who are not overly politicized and who merely wants
‘negative liberty’ – non-interference by the state.

In contrast, the Wikileaks expose leads us to assume a highly
politicized citizenry, who cannot and do not want to restrict
themselves to their private lives and allow a handful of people to
rule over them, typical of representative democracy. And further
the subversive intent of the Leaks amount to a call for people to
bring down those up there –not just know the truth and take legal
recourse or wait till the next elections to vote the government out of
power! And now, with Mastercard and Visa hitting back at Wikileaks
and a cyber-war declared, it does clearly seem that what is at stake
is much more than transparency and accountable government.
Hacktivists in turn attacking these two companies completes the
picture of daggers drawn and the ‘two warring sides’ well-defined –
the liberal idea of consensus and a shared ground in which all
classes and both the powerful and the powerless can supposedly

converge did disappear for good, even if temporarily!
It must therefore be stated in no uncertain terms that Wikileaks

clearly embodies a radical rupture in US imperialism’s normal
functioning and also from the normal channels of dissent and ‘citizen
activism’ set up by imperialism. As it stands, Wikileaks cannot be
contained and even understood as part of an impeccably liberal
idea of an active citizenry, transparency, accountability and so on.
Wikileaks is not just demanding the right of citizens to know about
the decisions and actions of those in power but is challenging the
very legitimacy of that power. ‘Knowing the truth’ through Amnesty
or Reporters Sans Frontieres that are established groups engaging
with states through established procedures and legal battles is one
thing. Knowing, in terms and conditions that are themselves
illegitimate from the standpoint of power, is however another thing
– it radicalizes the very meaning and significance of the ‘right to
know’. Wikileaks’ action is therefore at one level a purely formal
gesture, the audacity of the act, which stands on its own irrespective
of how damning the actual contents of the leaks have been for the
US and other governments, irrespective of the diplomatic fall-out
and embarrassment caused. At least in the way it was received by
large majority of people in the world, its action seems to carry an
insurrectionary force, highly dissonant and subversive for the
‘established order’.

The later collusion with corporate media does not take away
the fact that the original Wikileaks espousal of the free flow of
information was less a routine, incremental process of
democratization than an open attack on power before it could
readjust and absorb this free flow in its normal functioning. It was a
deadly sting operation which turned around the ‘citizen’s right to
know’ from its decorative functions to an open assault on power –
right which is not given but taken, an unconditional right.

Elite radicalism
Thus US officials are not entirely off the mark in declaring

that what Wikileaks did was ‘not journalism but anarchism’ – that
Wikileaks was challenging the very legitimacy of power, including



the manipulations of Empire and the established order. And yet the
fact of the matter is that Wikileaks is quickly becoming part of
business as usual – anarchism is slowly morphing into journalism!
In his recent piece in The Australian, Assange himself has shifted
his positions from raising the question of the illegitimacy of power
to giving liberal arguments that he was only defending the right of
citizens to know. He comes down to quoting the US Supreme Court
decision that ‘only a free and unrestrained press can effectively
expose deception in government”. Worse, he declared Wikileaks
as part of the media and that ‘the media helps keep governments
honest’.

Assange might continue this liberal slide further but we should
not be surprised about this ‘compromise’. For one cannot conceive
of another outcome given Wikileaks’ methods and forms of activism
purportedly challenging power and undermining US domination
through the hacktivism of a handful of tech-hippies. The faceless
bohemian tech-libertarians, so long as they remain an underground
hacker-elite, must increasingly rely on spectacular releases and
big ticket actions: it is through such actions that they will try to short-
circuit themselves into prominence. This makes them dramatic as
well as vulnerable at the same time. (Wikileaks dissident Daniel
Domscheit-Berg has on occassion expressed his dissatisfaction
with the over-emphasis on big exposes.) V for Vendetta can inspire
Wikileaks, giving us W for Wikileaks, as the Anonymous releases
have announced. However even though V too is a rupture, a
subjectivity miraculously intervening from the outside and against
‘power’, it is W which is much more vulnerable than V since W is
not in a movie but in the real world! And so it is not entirely surprising
that the corporate media has already entered the picture.

Some have even argued that in being an elitist cyber-vanguard
Wikileaks start becoming a mirror image of the CIA or Pentagon-
run spy networks supposed to be as shady. This is an untenable
argument even though one can see that it derives plausibility from
the fact that the development of the internet was itself part of the
military-industrial complex, and the hacking and military computing

industry closely competed with each other in their development.
That challenging power by constituting oneself as another power,
will lead not to the elimination of power as such but only to its
replication, is an old argument. Such arguments are however facile,
precisely since, as Wikileaks declares, “WikiLeaks needs to be
completely opaque in order to force others to be totally transparent”.
Perhaps not ‘completely opaque’ but they definitely cannot last a
day if they were to come out openly in the name of being transparent
and democratic, given the highly organised secretive forces that
will hunt them down – or coopt them into defending liberal values.

Wikileaks’ spectacular, high voltage attack was in a way a
sign of their weakness, proving that at the end of the day, this is not
the way you can accomplish change. In declaring that US foreign
policy is not decided on the basis of diplomatic cables, Hillary Clinton
was perhaps hinting that these leaks will not affect business as
usual. Anyways, the masses are not coming out on the streets to
overthrow their rulers whose corruption and despotism have been
exposed. No point embarrassing the system and the rulers so much,
if at the end of the day you have to live with them – that seems to be
the attitude of ordinary people who cannot all withdraw into
underground hacker sub-cultures even as they realize that this
system is built on a lie and mere accountability of the government
is not going to really help. We have heard of fears that the revolution
will be killed if you expect it to be televised. But with Wikileaks’
crusade against ‘power’, it is clear that the revolution will not be
televised – worse, it will be digitized, cyberised!

We can safely conclude that Wikileaks have by now become
yet another fact of life, yet another spectacle – in fact journalism
and not anarchism! And yet the rupture that is Wikileaks must be
upheld in these times of the exhaustion of utopian and radical
energies.

Wikileaks beyond Wikileaks
The pure subversive power of Wikileaks’ actions catalysed

two developments which, paradoxically, took things beyond
Wikileaks, perhaps even in spite of them. One, that ‘power’ is not



just a conspiratorial exercise at the top became clear as companies
like Amazon, Mastercard, Visa and Paypal turned hostile towards
Wikileaks. Here we see that it is not really coded diplomatic cables
that are oozing out power in secrecy, but ‘popular’ companies (oops,
Visa cards present in every pocket and wallet) revealing where they
stand. This brought ‘power’ closer home, as it were, so that the
battle got a continuity beyond the initial cable leaks and involved a
wider spectrum of forces and people. ‘Anonymous’ cyber-attacks
against these companies are of course still shrouded in the style of
elite and reclusive hackers and yet the targets now are clearer than
just attacking ‘power’. Further the arrest of Assange made the fight
concrete with people getting involved in gatherings, campaigns and
other mobilizations in London. While this still largely comprises
mostly well-known left-wingers (John Pilger, Jemima Khan) and not
for example the mass of protesting students in London, Australia
has already seen enthusiastic protestors in the streets of Melbourne
and Sydney.

It looks like the radical empty subversive action can precipitate
a ‘content’, viz., wider more concrete struggles beyond the confines
of the elite hacker sub-cultures. Wikileaks’ empty radical gesture
can potentially get a life of its own and mobilize people in
communities and streets, offices, factories and universities. And
that, rather than any major ‘diplomatic fall-out’, is what the powers
really fear. For it is by now clear that so far as the diplomatic world
is concerned Cablegate was yet another ‘-gate’ – it gets absorbed
as one knows from the past. Rather than the revelations or the
actual content of Cablegate, what is interesting is the train of events
after that, the widening of the fight and the struggle carrying in newer
ways.

Once power is no longer understood as flowing out of a secret
den of conspirators and manipulators, hiding truth from the people,
but is seen as working in and through real people and their
aspirations, the mode of struggle too will no longer be ‘Anonymous’,
secretive and self-contained but will involve the power of ‘ordinary
people’. But bringing in ‘ordinary people’ is not a plea to make the

fight loose, dispersed and hence ‘popular’ and ineffective, easily
anticipated and neutralised – this is where the radicalism and
insurrectionary moment of Wikileaks must be upheld. And yet:
Wikileaks beyond Wikileaks.

Saroj Giri is a political commentator based in Delhi





SEZs and the Right to Informed Consent
PREETI SAMPAT

While a factsheet on special economic zones (SEZs) on the
Government of India website gives details of the number of approved
and proposed SEZs, their land requirements as well as export and
employment potential, there is no mention of the number of people
to be displaced by these Zones, let alone how the government
intends to attend to the issues of displacement. Indeed, the entire
website dedicated to SEZs by the Ministry of Commerce and Industry
makes no mention of this necessary ‘first step’ for the establishment
of an SEZ. In fact, in a special issue of Seminar magazine dedicated
to SEZs in February this year, the Minister for Commerce, Kamal
Nath, has gone so far as to say in an interview that SEZs have
nothing to do with displacement (Gopalakrishnan and Shrivastava
2008). This silence, as we shall see below, is in keeping with the
discourse of independent India’s development ‘for the greater
common good’ that phrase enshrined in the developmental state’s
history by independent India’s first Prime Minister, Jawaharlal Nehru,
as he charted his vision of progress and modernity for India. It is a
silence, however, that in fact has been bitterly contested in the
country especially since the 1980s with the emergence of people’s
struggles for justice against large scale development induced
displacement (the struggles against large and medium dams across
the river Narmada are a case in point; see Baviskar 2004; D’Souza
2002 Nilsen 2008).

Exercising the powers of eminent domain as articulated by
the colonial government, the state has dispossessed at least fifty
million people of their land and livelihoods under the colonial Land
Acquisition Act 1894.  Most of these people are now untraceable
and they or their descendents form the millions living in urban
shantytowns across the country. Years of popular and mature
agitation on the issue however, have not translated into a law on
the issue of displacement, resettlement and rehabilitation (R&R) in

the country; the first central policy on R&R was put in place in 2004
and the newest one, National Rehabilitation and Resettlement Policy
(NRRP), more recently towards the end of 2007.

Predictably, the NRRP 2007 states: “…There should be a clear
perception, through a careful quantification of the costs and benefits
that will accrue to society at large, of the desirability and justifiability
of each [development] project. The adverse impact on affected
families - economic, environmental, social and cultural- needs to
be assessed in a participatory and transparent manner. …The aim
should be to minimise large-scale displacement, as far as possible.
Only the minimum area of land commensurate with the purpose of
the project may be acquired. Also, as far as possible, projects may
be set up on wasteland, degraded land or un-irrigated land.
Acquisition of agricultural land for non-agricultural use in the project
may be kept to the minimum; multi-cropped land may be avoided to
the extent possible for such purposes, and acquisition of irrigated
land, if unavoidable, may be kept to the minimum.”

Despite these caveats of concern for the displaced and
democratic process however, nowhere is the right to informed
consent legalized in the policy or in any other related law such as
the LAA 1894. Iyer (2007), outlining some basic principles for a
policy and law regarding displacement emerging from the struggles
of the people displaced by large dam projects has argued, “Where
the LAA 1894 is used for acquiring land, the acquisition needs to
be made (a) contestable (not merely in regard to compensation,
but also in relation to the public purpose which is the justification
for displacement), (b) procedurally more humane and equitable,
and (c) juster in terms of compensation, with due regard to the
amount needed for buying land or property (house, shop) in the
resettlement area.” He adds, “There is a cruel irony in describing
the involuntary and helpless victims of a project as stakeholders,
and this is compounded when they are put on the same footing as
those who stand to benefit from the project. Let us not forget that
while in the case of the former existing rights (i e, natural and often
centuries-old rights of access and livelihoods) are taken away, in



the case of the latter the project, by diverting river waters through
canals, confers new rights not earlier enjoyed. The former are stake-
losers, whereas the latter are stake-gainers.”

What is interesting to note here is that according to the SEZ
Act, SEZs are also interpreted as ‘public facility or infrastructure’
where in fact they are enclaves for transnational capital to flourish
in the ‘free market’ competition inherently skewed to capitalist
advantage. While in the decades following independence, land was
acquired mostly by the state for development projects and deemed
the property of the state, hence ‘public,’ the shift that the SEZ Act in
2005 marks is the acquisition of land by the state for ‘public purpose’
and the transfer of the ownership of this land to private developers.
The trajectory of neoliberal corporate growth through ‘accumulation
by dispossession1’ thus becomes clearer in this land acquisition
process.

Consent and the Right to Land: Estimates of numbers of
people to be displaced by the approved SEZs are as yet unavailable.
People’s struggles against displacement to be caused by SEZs
however, are already intense and in some cases, violent. The
violence witnessed in Nandigram in the state of West Bengal (a
CPI (M) ruled state), is a case in point. In March 2007, 14 people
died in police firing when protesting notification of land acquisition
of 25,000 acres of land under the LAA 1894 for an SEZ towards a
chemical hub slated for the Salim Group of Indonesia. None of the
local residents whose lands were to be acquired had been consulted
or informed prior to this notification by the concerned authorities
and the people of the area organized themselves by blocking access
to their area only to encounter violent state retaliation. The
government backed out of its claim of approval for the SEZ in the
aftermath of state- and nation-wide protests and inquiry by
concerned citizens’ groups and the media, and even as the violence
quieted in the following months, people organized under the banner
of the Bhumi Uchhed Pratirodh Committee (BUPC) to resist any
further land acquisition moves by the state. Things reached a violent
climax again in November 2007 as political factions and the BUPC

struggled to assert control over the area and the entire region
became a battlefield of sorts when a non-violent protest march of
around 15,000 people by the BUPC was met with violence by ruling
party and other political party cadres; many people died (reported
estimates vary between 7-100) and around a thousand houses were
damaged or burnt down. Even as investigations and fact finding
missions to Nandigram were underway, the government, under
enormous pressure, promised to move the controversial SEZ to
Nayachar, a less fertile and cultivated stretch of land. As this
controversial project along with others is borne out, what must be
noted, is that there is little regard for the democratic right of citizens
to disagree; to determine their own course of development; or
mandatory prior informed consent instituted in the land acquisition
process (for details on the Nandigram episode see Basu 2007;
Chenoy 2007; EPW 2007; Gandhi 2007; Independent People’s
Report 2007; Patnaik 2007; NHRC 2008).

Interestingly, one of the most progressive legislations in the
country for decentralized rule, the Panchayati Raj 73rd Amendment
Act of 1992 entitles the right of the residents of a panchayat (the
administrative village unit) to determine their own course of
development, levy their own taxes and make decisions based on
the local village meetings called the gram sabhas. In the scheduled
indigenous areas, the Panchayat Extension to the Scheduled Areas
Act 1996 further empowers the rights of the indigenous people for
self-rule. The concept of eminent domain, however, bearing down
in the form of the colonial land acquisition legislation of 1894,
supersedes this right of the people to determine their own future
and development, ironically, in independent India and alarmingly,
in an increasingly neoliberal India. Backed as it is by the interests
of private transnational capital in the case of SEZs, the state further
removes itself from the realm of accountability to the people it
(ostensibly) represents in an electoral democratic system.

The ‘Legality’ of Land Transfer: The case of the state of Goa
further reveals where the buck lies, so to speak, in the process of
land transfer to SEZs. Concerted protests and action over the land



allotment to SEZs by citizens and activists groups like Goa’s
Movement Against SEZs and SEZ Virodhi Manch resulted in
mounting pressure on the state government to cancel all approved
SEZs in the state altogether. Years of corruption and uneven
industrial development in the state resulting in environmental
destruction, loss of pasturelands forests and hills have made for an
active and vigilant citizenry in the state. The key initiators of the
struggles were from the villages Lutolim, Nagoa and Verna, in the
Verna constituency of the state. As they examined village plan
documents for suspected anomalies with a local development
scheme they realized that their common lands were being slated
for acquisition for SEZs. Unearthing a series of legal irregularities
with these project sanctions through documents obtained under
the Right to Information Act 2005, they also studied the SEZ law
and began organizing in their villages as well as across the state to
prevent land acquisition caused displacement, environmental
destruction as well as corruption in the entire SEZ creation process.
In one instance, nearly 400 acres of land were given to 4 SEZs in
Verna in South Goa: The Ashok Piramal Group’s Planetview
Mercantile Private Ltd; Piramal’s Inox Mercantile Private Ltd; K
Raheja Corporation Limited (one of Mumbai’s largest construction
firms); and K Raheja’s Paradigm Logistics And Solutions Private
Ltd. Documents obtained under the Right to Information Act by
citizens from the Goa Industrial Development Corporation and the
directorate of industries reveal many irregularities in the allotment
of land, with four SEZ applications that were allotted land technically
incomplete. The company seal on documents were missing and
the crucial bank finance guarantee was missing. The Goa
government meeting in which the four SEZs were sanctioned didn’t
even have the mandatory quorum (full attendance), which makes
all its decisions null and void. Further a Cipla (Indian Pharmaceutical
giant) subsidiary, Meditab Specialities Private Limited, which was
given an SEZ didn’t even make a formal application for an SEZ.

In another instance, residents of the villages of Sancoale and
Verna in south Goa and Kerim in north Goa approached the Bombay

High Court at Goa seeking a directive from the court to the State-
owned Goa Industrial Development Corporation (GIDC) to revoke
the land allotted by it to the promoters of the special economic zones
(SEZs) in their respective areas: Meditab Specialities Private Ltd.,
K. Raheja Corporation and Peninsula Pharma Research Private
Ltd.

Six developers have so far paid two of the three instalments
for SEZs in the state amounting to Rs 280 crore (28 million) to the
Goa Industrial Development Corporation (GIDC) for about 600 acres
allotted to them. They have made investments of about Rs 500
crore (50 million) over and above this. Three of these six SEZs — K
Raheja Corporation, Peninsula Pharma Research Centre and
Meditab Specialities — are notified under the SEZ Act 2005 by the
Centre (notification of an SEZ is the next step after formal approval
is granted to an SEZ under the SEZ Act 2005).

The Goa government has been repeatedly asking the Centre
to denotify them due to staunch political opposition to SEZs in the
state. The Commerce and Industry ministry at the Centre, after initial
resistance, finally said that the state could denotify the SEZs if the
state seized the land allotted to developers and returned their money
along with interest and compensated them for investment already
made on the ground. The Centre would then be able to denotify
these SEZs since they would not have any land to execute the
projects. The matter is at a stalemate at the moment as Goa refuses
to compensate the developers and is yet to initiate talks with them
with mounting public pressure that the state government delivers
on its promise of the cancellation and denotification of SEZs. (For
more detail on the Goa developments see Angre 2008; The Hindu
2008; Singh 2008; The Times of India 2008; Ojah 2008; Mumtaz
and Sardar 2008).

Resistance in the Rice Bowl: Traditionally called ‘bhatyacha
kotha’ (rice bowl), large parts of Raigad district in Maharashtra lie
along the coast of the Arabian Sea making them fertile areas for
rice production, fish and salt pans, mostly for subsistence or local



markets. A large majority of the land owners also have at least one
person in the family with a job either in government departments or
small enterprises and the farm land forms a crucial part of their
livelihood support strategy. The lands also employ tribal communities
from nearby villages who come and work on the fields for daily
wages during the rainy season.

Panvel, Pen and Uran tehsils (administrative blocks) of the
district are also along the outskirts of Mumbai city, making them
prime targets for real estate and industrial development as the city
expands to make room for more and more migrants and economic
activity. A majority of the small farmers of the region are from the
Kohli or Aaghri castes, traditional fisherfolk and cultivators, who
received land for cultivation under the land reforms2 undertaken by
the state especially since the 1960s. Ironically, this same land is
now under threat of acquisition by the state for SEZs coming up in
the area, notably the Mumbai SEZ (MSEZ).

Located strategically close to Mumbai city with its ever
expanding real estate market, with 4 ports (existing and planned) in
the surrounding area and a proposed bridge across the sea
connecting downtown Mumbai, the MSEZ until recently was to
comprise 11,300 hectares of land. Despite the introduction of the
ceiling of 5,000 hectares to the SEZ Act, there was no clarity among
local officials and residents if this meant the MSEZ would be split
into two contiguous SEZs or sized by a little over half, and which
part would be retained as MSEZ. Perhaps it may not be too far out
to claim that the Mumbai SEZ (MSEZ) in Raigad district of
Maharashtra envisages, ostensibly in the name of a multi-product
SEZ, a real estate zone to serve the needs of the growing metropolis.

Even as I conducted my fieldwork3 in the area covering 45
villages this summer, resistance was fermenting for a good part of
3 years since the intention to create an SEZ in the area became
publicly known in 2005. Interestingly, villages in different tehsils
organized themselves independently and adopted different
strategies for mobilization and resistance.

The struggle of the residents of 22 villages in Pen tehsil

(administrative block) against their inclusion in the MSEZ reveals
the irregularities in the land allocation and acquisition process for
the SEZ. As land acquisition processes began in the area of the 22
villages, farmers not in favour of the land acquisition who had been
waiting for water from an irrigation project called Hetavne dam for
over 2 decades realized that under law, irrigated land could not be
acquired for any public purpose. While official records showed that
the land in question was unirrigated and even barren (despite
standing crop of rice at the time of fieldwork), people from the area
argued that their lands were fertile and that their villages were to be
covered under the Hetavne scheme and hence their land ought to
be considered irrigated. This was not an easy battle with a series of
road blockades, protest marches and negotiations with the state.
They were joined in this effort by a local political leader from the
Workers and Peasants Party, N.D. Patil, and along with other local
and regional leaders the people from the 22 villages waged an
effective campaign that ultimately pressurized the Government of
Maharashtra (GoM) to exempt these 22 villages from the MSEZ
area in July of this year.

Ganesh Thakur, a prominent local leader of the struggle
against MSEZ from Vadav village in Pen revealed that he was initially
contacted by an agent of the MSEZ company to help secure land
for the company4 without being informed of the proposed SEZ that
would take over the entire farming  and common lands of 22 villages.
As he began negotiations and even helped sell 30 acres of land,
section 4 notices (disclosing preliminary interest in the land to be
acquired) under the LAA 1894 were released in the tehsil in August
2006, revealing the enormity of intended acquisition and the scope
of the MSEZ. This revelation catalyzed resistance in the area, and
Ganesh Thakur is now one of the foremost opponents of the project.

Rajan Jemse, another local activist from Vashi village in Pen
has made use of the Right to Information Act 2005 to unearth project
related documents from a number of state departments and
concerned offices. He revealed that the Hetavne irrigation scheme
that was awaited for nearly 20 years and was still incomplete would



be diverted to the MSEZ if the project acquired the lands in Pen
tehsil. This in effect was a transfer of resources from public
investment and ownership to the private sector. Further, all the
agricultural support schemes and investment in the area over the
years would similarly be appropriated for the use of private
developers. Objecting to this transfer of land and resources,
residents from the villages organized themselves into the 22 Gaon
Sangharsh Samiti (22 Village Struggle Organization), that has led
the agitation against the MSEZ that has culminated in the exemption
of these villages from the project in July 2008.

The rest of the 23 villages are in Uran (22) and Panvel (1)
tehsils. Since they do not come under the Hetavne irrigation scheme,
residents from these villages decided to go the court route and filed
a Public Interest Litigation in the Maharashtra High Court challenging
the MSEZ and the SEZ Act with the help of senior legal experts.
Sanjay Thakur of Khopta village in Uran tehsil discovered the MSEZ
plans in a newspaper announcement of section 4 of the LAA 1894
in December 2005. When the formal notices were released in the
tehsil in early 2006, people from the area organized and submitted
formal objections to land acquisition to the land acquisition officer
in Uran. In August of 2006 5000 people from the villages
demonstrated in front of the Uran tehsil office. Forming the Shetkari
Sangharsh Samiti (Peasant Struggle Organisation), they contacted
lawyers and senior legal experts and filed a Public Interest Litigation
(PIL) in the High Court of Maharashtra.

Dr. Subhash Gharat, resident of Chirner village in Uran and
active in local resistance to MSEZ, summed up the predicament
that the residents face. He said that the need of the hour in the area
was development, but this forced acquisition of land and resources
and their transfer to the private sector belied the concerns of the
residents and fundamentally threatened their sources of livelihood
and support strategies.

Along with questions of forcible land acquisition and
inadequate cash compensation, the residents of the area repeatedly
raised issues of survival strategies for people who are ill equipped

with skills to survive outside of land cultivation and pointed to the
limited utility of cash. MSEZ also claims that the habitation sites in
villages will be left untouched. This was perceived as a rather
facetious argument by residents, given that the habitation sites would
fall within the boundaries of the SEZ. The low lying SEZ area was
to be ‘developed’ by land filling to secure construction from flooding
through nearby creeks. Residents claimed this would create havoc
with access to habitation sites as well as increase threat of flooding
in the habitation sites.

The fate of the PIL has remained undecided with MSEZ
lawyers requesting that the case be clubbed with all other SEZ
related cases in the country and be transferred to the Supreme
Court of India for a single hearing on the SEZ Act. Even as the
popular struggle continued with periodic agitations and
demonstrations, MSEZ continued to try and buy land in the area
from peasants who, when hard pressed for cash and sell pieces of
their land to overcome immediate contingencies. The intent of the
developers was clear and strong. As they negotiated this conflict
between an erstwhile agrarian model of development and a new
consensus on industrial development, people in the area negotiated
their lives amid extreme uncertainty and insecurity. Given their
steadfast resistance however, starting in July 2009, the period of
in-principle approval5 for MSEZ began to lapse in village after village
(the approval period of 3 years starts from the date of official
notification to each village of its inclusion in an SEZ and hence is
not necessarily the same date for each village) with the developer
having acquired 20% of the designated land. As the MSEZ
developers applied for an extension of the period, the central
(federal) Board of Approval of SEZs rejected its appeal and advised
the developer to submit a fresh proposal if it wished to continue
attempting a SEZ in the area.

That the developer will apply for a fresh proposal in the same
area and continue their effort given the prime location of the villages
on the outskirts of Mumbai, is a moot point.  What seems definitive
is that this conflict is representative of the trajectory of neoliberal



modernity as it evolves in India today. Economic growth and
development serve as foils for dispossession and displacement.
Resistance strategies straddle a multiplicity of approaches, from
direct confrontation to legal recourse. As the neoliberal economy
unfolds, myriad contestations negotiate its formation. The nexus of
legality, state power and neoliberal capital that SEZs represent, is
a deadly combination of wealth, brute force and legislative sanction.
However, a thriving living history of myriad people’s resistance to
oppression, a democratic constitutional structure (despite being
riddled with corruption), and a strong media capable of a fair degree
of independence and critical engagement, are powers that the state
and neoliberal capital have to contend with, and accomodate in
India. There is hope to assume that this nexus of power will find
itself much more challenged by popular resistance than say, the
bureaucratic-capital nexus across the border in China.
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Indian states sought to secure land rights to cultivators w
ho were tenants of big farmers or landlords. In Maharashtra this was done

through
the implementation of the Maharashtra Agricultural Land Ceiling Act 1961,
the Bombay Tenancy and Agricultural Act 1948,

3 I conducted fieldwork in the MSEZ area from June 30-
July 25, 2008; for more details on the struggle of the 22 villages see Kale
2008

4There is a provision under the Maharashtra Project Affected Persons Act
whereby if a company is able to secure 70% of land required for its project,
the rest of the 30% land
can be acquired by the state under the LAA 1894.

5 For formal approval and then notification, each SEZ is to acquire all of its
designated land in its entirety within 3 years of the date of in-principle
approval.

Preeti Sampat is a research scholar and right to
information activist





Secrecy around Bill
V. VENKATESAN

ON March 22, a special court in Patna pronounced three persons
guilty in the murder of Satyendra K. Dubey, a civil engineer from
Indian Institute of Technology Kanpur. He was shot dead on
November 29, 2003, for blowing the whistle on corrupt practices in
the Golden Quadrilateral Project in Bihar. Dubey had sent a
memorandum to the then Prime Minister, Atal Bihari Vajpayee, on
corruption in the construction of the highway, with a specific request
that his identity not be disclosed as he feared for his life. Dubey's
killers, though, were convicted of robbery and murder, and not for
their involvement in a conspiracy to eliminate him for exposing
corruption in the National Highways Authority of India's project.

The denouement in the Dubey case was a disappointment to
those who expected the Central Bureau of Investigation (CBI) to
unravel the mystery behind his killing, which set off India's first
experiment with a mechanism to protect whistle-blowers. On April
21, 2004, under pressure from the Supreme Court Bench comprising
Justices Ruma Pal and P.V. Reddy, which heard the public interest
litigation (PIL) petition on the Dubey murder case, the National
Democratic Alliance (NDA) government announced an interim
arrangement to protect whistle-blowers, pending the enactment of
a law.

The Ministry of Personnel, Public Grievances and Pensions
notified a resolution, called the Public Interest Disclosure and
Protection of Informers' (PIDPI) resolution, empowering the Central
Vigilance Commissioner (CVC) to act on the complaints of whistle-
blowers and to protect them.

Legislation to replace the PIDPI resolution, however, remained
elusive for the past six years. Meanwhile, a management graduate
from Indian Institute of Management, Lucknow, Manjunath
Shanmugham, who was working as a sales officer with the Indian
Oil Corporation, was shot dead on November 19, 2005, when he

tried to expose an adulteration racket at an IOC petrol pump in
Lakhimpur Kheri. While a trial court awarded death sentence to the
main accused and life sentence to seven others, last year the
Allahabad High Court Bench in Lucknow commuted the death
penalty to life sentence and acquitted two of the other seven convicts.

If Manjunath's assassination raised questions about the
effectiveness of the whistle-blower protection regime in India, the
series of murders of RTI activists across the country only underlined
the urgency of a suitable law to replace the PIDPI resolution.

On August 9, the Union Cabinet approved the Public Interest
Disclosure and Protection to Persons Making the Disclosure Bill,
2010, drafted by the Department of Personnel and Training, without
sufficient interaction with the stakeholders or making the draft Bill
available for public scrutiny. Only the change in the nomenclature
(the word ‘Informers', considered in a pejorative sense by many,
was replaced by Persons Making the Disclosure) was promising.

The government has not made any attempt to place the Bill in
the public domain before it reaches Parliament – an instance of its
obsession with secrecy. This is a violation of the Right to Information
Act, 2005, which requires that every public authority shall publish
all relevant facts while formulating important policies or announcing
decisions that affect the public.

Meanwhile, there is considerable concern whether the new Bill
will at all be an improvement over the PIDPI resolution. This was
clear when Justice R.C. Lahoti, a former Chief Justice of India and
a member of the Executive Committee of the India Rejuvenation
Initiative (IRI), a forum for probity in public life, in a recent letter to
United Progressive Alliance (UPA) chairperson Sonia Gandhi,
pointed out the glaring lapses of the CVC in administering the PIDPI
resolution. He pointed out that two of the three posts in the Central
Vigilance Commission had been lying vacant for the past seven
months and that the present CVC, Pratyush Sinha, would demit
office in two months.

In particular, Justice Lahoti, according to reports in a newspaper,



referred to two shocking instances of the CVC not protecting whistle-
blowers. In the first case, the former Deputy Chairman of the Kandla
Port Trust, Manoranjan Kumar, reported gross wrongdoings to the
CVC in 2007 and ended up losing his job, while the guilty went
unpunished. In the second case, Raj Kumar, a stenographer in the
Sports Authority of India, faced a departmental inquiry after he filed
a petition in the Punjab and Haryana High Court alleging corruption
in his department.

The PIDPI resolution brought under its purview only complaints
against employees of the Central Government or public sector
companies. Personnel employed by State governments could not
be complained against under it. The resolution suffers from other
limitations as well.

The Central Vigilance Commission announced that it had the
responsibility of keeping the identity of the complainant secret, even
though it could not stop the complainant himself from disclosing his
identity or making the complaint public.

The commission, however, warned that it could take action
against complainants making motivated or vexatious complaints.
The resolution says that in case the commission finds the complaint
to be motivated or vexatious, it shall be at liberty to take appropriate
steps. However, the resolution is silent on how the agency
determines whether a complaint is motivated or vexatious, or what
“appropriate steps” it will take against the complainant in such cases.

According to the resolution, only if the commission is of the
opinion that either the complainant or the witnesses need protection,
it shall issue appropriate directions to the authorities concerned. In
other words, the commission has to be “convinced” about the whistle-
blower's need for protection, which falls short of civil society's
expectations.

One major lacuna in the resolution is that it does not make the
recommendation of the commission binding on the government.
The CVC, either as a result of his discreet inquiry or on the basis of
the complaint itself, may find substance in the allegations of

corruption. It could use the CBI or the police authorities to investigate
the complaint. In that event, the CVC could only “recommend
appropriate action” to the government department or the
organisation concerned against the guilty official. The punitive action
could include redress of the loss caused to the government, initiation
of criminal proceedings, and corrective measures to prevent the
recurrence of such cases. The former CVC, P. Shankar, had
deplored this aspect of the resolution, as, in his view, the CVC
needed sanction before he could order prosecution.

The exclusion of Ministers and other government functionaries
from the ambit of the resolution dismayed observers, who questioned
the assumption that there could not be any whistle-blowing against
the excluded functionaries.

The CVC's annual reports claim that the commission has
established a well-defined internal procedure for processing
complaints received under the PIDPI resolution in order to ensure
that the complainant's identity is not disclosed. The Joint Secretary
(Home), Ministry of Home Affairs, has been made the nodal authority
to arrange for protection to the complainants wherever required
and as directed by the commission. The commission has formed a
screening committee headed by the Secretary to the CVC to
examine these complaints and decide the further course of action.

The commission received 276 complaints from whistle-blowers
in 2008. Of these, 83 complaints were sent to Chief Vigilance Officers
or the CBI for investigation/discreet verification of facts/comments,
144 were sent for necessary action and 46 were found to be without
a vigilance angle, having been filed by anonymous complainants.
This left a pendency of three complaints.

The commission has noted that despite its best efforts,
complainants under the PIDPI resolution forward copies of the same
complaint or lodge separate complaints containing similar
allegations with other authorities concerned, thus revealing their
identity. The commission has issued guidelines asking the
organisations not to subject any complainant to any kind of



harassment because of his/her having lodged a complaint, even if,
at any time, the identity of the complainant gets revealed through
any source. A study of data carried in the commission's annual
reports shows that the number of complaints under the PIDPI
resolution has declined steadily since 2004.

There is considerable suspense, therefore, whether the new
Bill to replace the resolution can inspire potential whistle-blowers.

From http://www.frontlineonnet.com

V. Venkatesan is journalist with Frontline

Tribes use RTI to fight stigma
 Vijay, 28, had appeared thrice for the constable’s exams of the

Gujarat police and in the last attempt, was ranked third on the merit
list. But despite his ranking, he was rejected. Vijay, along with three
others, asked for reasons for their rejection from the state
government under the Right to Information (RTI) Act.

The Chharas of Ahmedabad, who were branded as a criminal
tribe by the British, are now hinging on the RTI to fight the social
prejudice against them. The community not only feels that its
dwellings on the city’s outskirts are deprived of basic civic amenities,
but also neglected by the government when it comes to availing
social benefits.

A major problem that the community plans to fight against is
the police atrocity, through the RTI. They plan to stage street plays
to educate youngsters at Chharanagar about the Act. They will
pick up civic issues, then sending RTI applications to the municipal
corporation and demonstrate to the people as to how they can hold
the government responsible for their acts. They have a string of
cases, where people have been refused government jobs or have
been constantly harassed by the police just because of the social
stigma attached to the community.

Community members have filed RTI applications seeking
explanation for the unfinished civic works in their area, from their
area municipal councillor. Shakuntala Chhara, in her sixties, is
fighting for her grandchild, who was not recruited by the state
transport department after her son died. “I have been fighting for
years, after the death of my son, who was a state transport
employee. The government has still has not provided my grandson
a job,as a part of the compensation. Now I can seek explanations,
under the RTI, from the government,” she said.

The community will also move an RTI application to know
whethermembers settled in Maninagar Zaveripul were entitled to
an alternative settlement as the municipal corporation had razed
their dwelling a couple of times. The AMC was to provide
settlements, that were established before 1976,with alternative sites.



Five Years of RTI – An Expanding Narrative1

RUCHI GUPTA

In a meeting between DoPT and RTI activists to discuss the
proposed amendments to RTI rules, the DoPT representative sought
to assure us of the government’s good intentions stating that the
proposed changes were intended not to dilute the Act but to “find a
balance” between the rights of the citizen applicant and the need to
support the ostensibly harried PIO. The rhetoric of the State’s good
intentions are expected in a democracy but what is striking is the
projection of the “mai-baap” State functionaries en masse oppressed
by discrete and disparate citizens. This is a highly contestable
conclusion - the RTI Act, in the words of another activist, is about
correcting the historical imbalance between the hapless citizen and
the State functionaries.

Yet the changing power equation is unmistakable. Article
after article notes the discomfiture and solicitousness of government
departments as they grapple with the shift in power. Vidya
Subrahmaniam of The Hindu writes, “A little over a month ago, this
writer filed two RTI applications with the Ministry of Rural
Development. Twenty days later, I got a call from the Ministry. Over
the following week, officials incessantly fussed over me, worrying
that I was not finding the time to go over and inspect the files. Once
in the hallowed corridors of Krishi Bhawan, officials eagerly obliged
with mounds of files, pointing out file-notings and such, and printing
out photocopies late into the evening2”. Vidya is a senior journalist
of a national English daily; however this change in stance is not
specific to her. Mehboob Jeelani of Caravan notes that “the audience
[at the 2009 national RTI convention] was repeatedly moved to tears
by the stories of poor farmers, low-wage workers and other
previously powerless individuals who had used the law to demand
accountability from local authorities” and cites the example of Mochi,
a low-caste cobbler who filed an RTI to force investigation of his



“complaint against the owner of a local farm with the police for non-
payment of wages. When the landowner was found to be in violation
of labour laws, Mochi was paid his overdue wages in a matter of a
week. “He even said sorry to me,” Mochi said, fighting back tears
while standing on stage. For a moment the hall went silent—one of
many such moments, when it was clear that the RTI Act had the
potential to change the lives of millions of voiceless and powerless
Indians. When Mochi, a young man still in his 20s, walked back to
his seat, the audience erupted in applause3"

In a welfare State the poor and the powerless ought to be the
focal point anyway. The Indian Constitution establishes extensive
fundamentals rights and further lays down elaborate principals to
guide State policy. However due to diverse socio-political reasons,
the State has been transformed into a paternalistic benefactor and
the notion of transparency and accountability inherent to a
democracy has been lost. Thus State functionaries often spout
egalitarianism purely as political rhetoric while simultaneously
pursuing self-interest. The RTI Act  - by helping expose the gulf
between official statement and action - is slowly mainstreaming state
accountability. Arguably the most common theme in RTI news stories
in the past five years has been documenting RTI “successes” –
stories of people who’ve used RTI to hold the administration
accountable4 for pensions, ration from PDS, roads built on paper,
illegal mining, arbitrary admission criteria in educational institutes…
In fact the use of RTI to obtain information about local issues is
most obvious in regional media5 and is indicative of the growing
reach of the Act. Fittingly in his valedictory address at the national
Convention to mark “One year of RTI”, the Prime Minister described
the Act as “the consummation of a process initiated with the adoption
of our Constitution. The RTI, along with the 73rd and 74th
amendments to the Constitution and the National Rural Employment
Guarantee Act, took India closer to fulfilling Mahatma Gandhi’s idea
of “real Swaraj6

India ranks 87 in a list of 178 countries on the Corruption
Perception Index7 and as power equations change and the hitherto

powerless attempt to extract accountability, the backlash from
entrenched interests is inevitable - often with dire consequences
for “the growing band of RTI stakeholders8”. Venkitesh
Ramakrishnan in Frontline notes that [RTI activists] are “under attack
in large parts of the country for using it to expose corruption, instil
transparency in the functioning of various wings of government and
inculcate a better work culture in the administration. As many as
nine RTI activists have been killed in the first eight months of 20109.
The number of activists under physical and other forms of
harassment runs into hundreds10”.

Often the official response seeks to divorce the assault/
harassment from RTI activism. But as V. Ramakrishnan writes, “A
close examination of the murder cases and the allegations around
them lends credence to the contention that the RTI process is being
challenged from different quarters, including sections within the
government and the power structure. A case in point is the killing of
Amit Jethwa, 33, in broad daylight near the Gujarat High Court on
July 20. Jethwa’s was a familiar name in the world of wildlife
conservation, especially on account of the activities of the Gir Nature
Youth Club, of which he was president. He campaigned to prevent
mining around the Girnar Wildlife Sanctuary and ensure the safety
of Gir’s lions and other wildlife. He used the RTI Act and other legal
provisions to advance his campaign. According to his family, Jethwa
had received threats for a long time from the Bharatiya Janata Party
Member of Parliament from Junagadh. The provocation, apparently,
was the public interest petitions Jethwa had filed linking the MP to
illegal mining in the surroundings of the Girnar Wildlife Sanctuary.
[…] Jethwa was responsible, through his petitions, for the
appointment of two more Information Commissioners in the Gujarat
Information Commission. He was also instrumental in ensuring that
a Lokayukta was appointed for Gujarat, a post that remained vacant
for almost seven years. Clearly, his interventions exposed the nexus
between politicians, bureaucrats and mafias”

Similarly Pragya Tiwari of Tehelka documents the
“heartbreaking stories of petitioners […] “from tiny tribal villages to



the bustling lanes of Mumbai and Delhi; from farmers and lorry
drivers to middle class professionals” […] who have been harassed
for having the temerity to use this Act11". She rues that “this is not
the kind of stock-taking that a democracy should be doing to mark
five years of the RTI Act”.  She presents the case of Gopubandhu
Chhatria, “the first person from his district to file an application and
ask the authorities about how they had spent the money sanctioned
for a check dam in his village […] In February 2009 the Assistant
Block Development Officer summoned him to his office and after
refusing to answer any of his questions, offered him a sum of Rs.
10000 to not bring up the matter again. When Chhatria refused this
bribe he was beaten up in the ABDO’s office itself. As he stood
outside the office wailing, policemen from the local police station
arrived and arrested him on charges of assault and for ‘creating a
ruckus’ in the ABDO’s office. For four days, he was locked up and
beaten. He was given no food nor water for the first three days and
not allowed to meet or speak to anyone either. For the whole of
next year Chhatria fought his case drawing on every bit of his meager
resources. Finally on the 24th of July 2010, he was acquitted of all
charges. But his land, which he had hoped to turn fertile, and filed
an RTI for, had been mortgaged in this process. Chhatria is now a
landless labour, sustaining a family of three young children, an aging
father and wife on daily wages of Rs 70. “There are days when I
have to ask my wife to work as a labourer to make ends meet”, he
says in a low voice”

Despite the terrible odds pitched against them, the RTI
activist collective is undeterred and the analogy of a second
freedom struggle is a recurring theme. Even before the RTI Act
was enacted, the highly respected journalist Nikhil Chakravarty
(while visiting Beawar to express solidarity with members of the
Mazdoor Kisan Shakti Sangathan on an indefinite dharna for the
people’s right to information) said, “You have begun one of the most
important struggles of independent India. I was a part of many of
the struggles that Gandhiji led, and it was in small meetings such
as this one, attended by a few hundred ordinary people, that India’s

freedom movement took shape. The struggle for independence was
built around exposing the looting of the country by foreign rulers.
Your struggle is in essence the same: exposing the looting of the
country by our own rulers. This was a right that should have come
with independence. It is not going to be easy to win this entitlement,
but you must not give up. This is like a second battle for
independence12"

14 years later, RTI activists harassed for asking information
echo this thought. “He tries to imagine his father’s past as a freedom
fighter to cope with his ordeal. 49 year old Chauhan struggles to
make sense of the irony that his singing the national anthem could
land them in jail. “For seven generations my family has been in the
army but today the real enemies of the country are within it so I
became an RTI activist,” he explains. “It is the one good thing that
has happened to this country after independence,” he says of the
Act. When Gaurang Vora, 48, a pathologist by profession also falls
back on the example of the freedom struggle to justify his fight, one
begins to see clearly that for a generation that inherited the dreams
of independence straight from its harbingers, the right to participate
in governance through the RTI Act has become the meaning of
freedom13". The Law Minister Veerappa Moily too invoked the idealist
analogy by calling the murdered RTI activists “martyrs” at the fifth
annual RTI convention.

At the same time, civil society is clamoring for strong
whistleblower law and the immediate implementation of Section
4 to provide some measure of protection. It is notable that the call
for the whistleblower legislation - which first mainstreamed with the
murder of NHAI employee, Satyendra Dubey - has now expanded
to include protection for RTI users. This is a testimony to the power
of RTI, which has made information hitherto restricted only to
employees and other insiders accessible to engaged citizens.
However the official response has repeatedly fallen short. Post
Satyendra Dubey, “the Ministry of Personnel, Public Grievances
and Pensions notified a resolution, called the Public Interest
Disclosure and Protection of Informers’ (PIDPI) resolution,



empowering the Central Vigilance Commissioner (CVC) to act on
the complaints of whistle-blowers and to protect them14". However
former Chief Justice of India R C Lahoti wrote to “UPA chairperson
Sonia Gandhi to say that the Central Vigilance Commission’s
initiative to protect whistleblowers, started after the murder of NHAI
engineer Satyendra Dubey, has failed miserably. Every
whistleblower who has risked his life to approach the CVC has “come
to grief”, even as the culprits roam free, Justice Lahoti said [blaming
the] “dysfunctional” attitude of senior officers of the CVC for this
situation15". Legislation to replace the resolution has been in the
works for many years. “On August 9 [2010], the Union Cabinet
approved the Public Interest Disclosure and Protection to Persons
Making the Disclosure Bill, 2010, drafted by the Department of
Personnel and Training, without sufficient interaction with the
stakeholders or making the draft Bill available for public scrutiny.
Only the change in the nomenclature (the word ‘Informers’,
considered in a pejorative sense by many, was replaced by Persons
Making the Disclosure) was promising. The government has not
made any attempt to place the Bill in the public domain before it
reaches Parliament – an instance of its obsession with secrecy.
This is a violation of the Right to Information Act, 2005, which
requires that every public authority shall publish all relevant facts
while formulating important policies or announcing decisions that
affect the public16". Consequently the provisions of the draft bill have
been widely panned17 and a redraft called for.

Section 4 “imposes an obligation on public authorities to
publish a wide range of information, including “all relevant facts
while formulating important policies or announcing the decisions
which affect the public” and “as much information suo motu to the
public at regular intervals through various means of communication,
including Internet, so that the public have minimum resort to the
use of this Act to obtain information18”. In fact Harinesh Pandya,
founder of Mahiti Adhikar Gujarat Pahel says, “From over 55,000
calls received on our helpline, nearly 80% relate to information that
is already covered under Section 4” and thus to “reduce the burden

of numbers of applications and protect applicants against the risk
of having to ask for it personally […] it is imperative that all
departments covered by the Act are made to follow S. 4 and make
mandatory disclosures pro-actively19”

However implementation of Section 4 has value much beyond
just parrying potential assaults. Vidya Subrahmaniam while writing
about the changing power relationship between the State [its
functionaries] and the citizen uses the phrase, “RTI Glasnost”,
referring to the transparent and consultative style of government
initiated by Mikhail Gorbachev to reduce corruption and abuse of
power in the Soviet Union. The mandate of suo motu disclosure of
information on public authorities envisions just this. In an interview,
the outgoing Chief Information Commissioner, Wajahat Habibullah
says, “A major tool of democracy is the right to information. It is a
means of generating public participation in governance, which is at
the heart of democracy. Elections are a means of doing it but
democracy itself means public participation in governance. Once
the elections are over and we get a government in power, then
what do we do? Sit at home? No, we have to participate. How does
one do that? We have the Right to Information Act20”.

Extending citizen participation in governance, the RTI Act is
now being used to democratize the pre-legislative process as
well. Section 4(1)(c) of the RTI Act directs public authorities to
“publish all relevant facts while formulating important policies or
announcing the decisions which affect public”. Two landmark CIC
judgments support this by forcing publication of draft legislation at
least up to the point that the draft Bill is submitted to the Cabinet for
approval. Highlighting the need for public consultation, V.
Venkatesan of The Frontline writes, “Government Bills are often
rushed through with members spending less and less time
discussing them because of time and other constraints. Bills are
referred to standing committees for detailed examination and report,
but the media are barred from reporting the proceedings of these
committees, with the result that the cloak of secrecy over these
Bills is ensured right from the drafting stage to their eventual



enactment. No doubt, Bills are in the public domain after they are
introduced in Parliament or State legislatures and the public is free
to discuss them. But this phase cannot be construed as offering
space for public consultation, as public opinion cannot hope to
influence the government to make the required changes in the Bills
once they are introduced in Parliament or the State legislatures.
The degree of public consultation over the draft Bills prepared by
the government, therefore, is indicative of the government’s
preparedness to democratise the law-making exercise. On this, the
attitudes of the governments at the Centre and in the States have
not been consistent. The Central government, for instance, permits
certain draft Bills to be placed in the public domain to invite
suggestions and comments. But certain departments of the
government do not believe in this transparency. They take shelter
under Sections 8(1) (c) and 8(1) (i) of the RTI […] However the CIC
has held “that exemption under Section 8(1) (i) of the Right to
Information Act (RTI) would not apply to deliberations leading to
the formulation of a policy framework until such time as the draft
was submitted to the Cabinet Secretariat, with all its necessary
attachments for submission to the Cabinet. Thus when a Cabinet
note is finally approved for submission to the Cabinet through the
Cabinet Secretariat, Section 8(1) (i) will apply. Once approved by
the Cabinet, it will also qualify for exemption under Section 8(1) (c).
The CIC also recommended that the Cabinet Secretariat consider
amending its circular issued in 2002 to allow for public consultation
in an appropriate form”21.

Bureaucratic unease with this new transparency and
participative style of governance is obvious. Former Central
Information Commissioner OP Kejriwal writes of the objective of
the Right to Information Act, “To make it possible for any citizen of
India to get any piece of information from any government set-up”
and then goes on to say, “given this very broad parameter, it can be
easily gathered that “conceding” information is no small task, and
the heat is likely to build up as time passes22". This distress is evident
in the frequent reappearance of the amendments bogy. Proposed

amendments have attempted to exclude file notings23, categorize
and thwart “frivolous and vexatious” applications, exempt the Chief
Justice of India24, and the latest backdoor efforts of couching
amendments as changes to RTI rules25. Each time there has been
a groundswell of popular support for the RTI Act and the
amendments warded off. The RTI Act has too apowerful ally, the
UPA Chairperson, Mrs. Sonia Gandhi. Her disagreement with the
Prime Minister against dilution of the RTI Act came into the public
domain26, ironically courtesy the RTI Act when RTI activist, SC
Aggarwal obtained copies of the correspondence between the two.
In a letter to the Prime Minister, Mrs. Gandhi writes, “It is important
that we adhere strictly to its (the act’s) original aims and refrain
from accepting or introducing changes in the legislation or the way
it is implemented that would dilute its purpose. There is no need for
changes or amendments”. In his response, the Prime Minister said
that “there are some issues that cannot be dealt with except by
amending the Act […] The Chief Justice of India has pointed out
that the independence of the higher judiciary needs to be
safeguarded in the implementation of the Act. There are some issues
relating to Cabinet papers and internal discussions27”

The exemption [from RTI Act] sought by the Chief Justice
of India and the ensuing media coverage has been instrumental in
mainstreaming the debate on judicial accountability too. The
Constitution has reposed in the Judiciary, checks on both Executive
excesses and majoritarian excesses of the legislature by being the
ultimate arbiter of what is legal for the former and Constitutional for
the latter. The Judiciary is thus the final democratic recourse against
injustice for the citizen, and transparency in its functioning is
imperative. The issue of judicial accountability front-paged with the
denial of information to a RTI application asking whether the judges
were filing their asset details with the Chief Justice of India (CJI) in
accordance with the 1997 Resolution. Information was denied on
grounds that the CJI’s office was exempt from the purview of the
RTI Act. In an interview, senior public interest lawyer, Prashant
Bhushan rubbished the argument saying,  “it is an absurd proposition



to say that because an office receives sensitive information it is
outside the ambit of the RTI. The Prime Minister’s Office receives
even more sensitive information. But the PMO is clearly under the
RTI28". However doggedly pursuing exemption from the RTI Act,
the Supreme Court was led into the absurd situation of appealing
to itself against the Delhi High Court order, which upheld that the
office of the CJI came within the ambit of the RTI Act. Former Chief
Justice of Delhi High Court, Justice AP Shah who gave this order
said “the basic flaw in the [Judicial Collegium] system is lack of
transparency”, further adding that “transparency is more important
than systemic changes29”.

By mainstreaming the need for transparency, the RTI Act
(and the vociferous campaign preceding it) has fundamentally
changed the prospects of governance in our country. With the
increasing privatization of the country’s resources and its public
functions, “there is a need to democratise corporations. There have
been calls from many quarters to make the RTI applicable to
businesses that use the money and investments of people. The
experience with the RTI Act over the last three years, has given us
an idea of how crucial it is for making power accountable and building
a culture of democracy. That much is transparently clear30
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    Law Makers flout the Act
The Right to Information (RTI) Act might be aiming to rope in

all, including the high and mighty, but its efforts are being thwarted
by the Uttar Pradesh State Assembly. Cutting across parties,
members of the legislative assembly unanimously resolved to
dismiss an RTI query which was addressed to the Speaker and
the Secretary.

A journalist for Bhumika monthly had questioned the earnings
of legislators who obtain government contracts in their own
names and make money out of it. He felt legislators stand to be
dismissed if holding an office of profit.

After many failed attempts to obtain an answer from the
Assembly, he filed an RTI complaint to the State Information
Commission (SIC) and the Commissioner beckoned the
Legislature.

But to everyone’s horror, not only was the resolution shot
down by the Assembly but the Commission was strongly advised
by the State Assembly to stay away from such matters as they
did not fall under its purview. The Commission was also cautioned
against issuing any further notices to the Speaker or the Principal
Secretary. It also stated in clear terms that if any summon was
sent in the future, it would be considered as contempt of the
House and the matter would be taken up by the Privilege
Committee. In the light of this uncooperative attitude, it comes
as no surprise that the fee for filing an RTI in the UP Assembly is
Rs 500.





the right to know of citizens was considered and expressly rejected
by the Supreme Court in the following words:

there is no question of knowing personal af-fairs of MPs and
MLAs. The limited information is – whether the person who is
contesting elections is involved in any criminal case... citizens who
elect MPs and MLAs are entitled to know that their representative
has not misconducted himself in collecting wealth after being elected
(AIR 2002 Supreme Court 2112 para 50).

Measure of Good Governance
In India, all public servants employed by the central or a state

government or any other public authority under their control are
required under the relevant civil serv-ice rules to submit returns of
movable and immovable assets owned by them and their immediate
family. However these as-set declarations are not made public and
so far have not been accessible under the Right to Information (RTI)
Act, though some State Information Commissions (such as the
Himachal Pradesh State Information Commission which has ruled
that the asset disclosures of IAS officers should be put on the web
site) have ruled that they should be so accessible. There is, however,
a growing number of countries in the world, where public disclosure
of assets and conflicts of interest is required, as measures of good
governance. In the United States, the Ethics in Government Act
1976 requires annual disclosure of financial information by the
president, vice president, members of Congress, federal judges,
presidential appointees, and other officials and employees earning
at or above a specified pay scale or with policymaking
responsibilities. Many other countries such as South Africa,
Argentina, South Korea, Latvia, etc, require various forms of public
disclosure of assets of public servants including judges.

The issue of asset disclosure of judges in India arose out of a
RTI application filed with the Supreme Court by an untiring RTI
activist Subhash Agarwal, seeking informa-tion as to whether judges
of the high courts and the Supreme Court were complying with the
1997 “Code of Conduct” adopted at the Chief Justices Conference
which required judges to disclose their assets in confidence to their

Judicial Accountability
Asset Disclosures and Beyond
PRASHANT BHUSHAN

The foundations for the right to in-formation in India were
laid by a judgment of the Supreme Court in 1974 in the election
case of Raj Narain vs Indira Gandhi, where the court while rejecting
the government’s claim of privi-lege on the disclosure of the
security instructions for the prime minister, stated as follows:

In a government of responsibility like ours where all the
agents of the public must be responsible for their conduct there
can be but few secrets. The people of this country have a right to
know every pub-lic act, everything that is done in a public way, by
their public functionaries. They are entitled to know the particulars
of every public transaction in all its bearing. The right to know,
which is derived from the concept of freedom of speech, though
not absolute, is a factor which should make one wary, when secrecy
is claimed for transac-tions which can, at any rate, have no
reper-cussions on public security. To cover with the veil of secrecy
the common routine business, is not in the interest of the public.
Such secrecy can seldom be legitimately de-sired. It is generally
desired for the purpose of parties and politics or personal interest
or bureaucratic routine. The responsibility of officials to explain
and to justify their acts is the chief safeguard against operation
and corruption (AIR 1975 Supreme Court 865, para 74).

This principle of the right to informa-tion about the public
acts of public officials was expanded by the Supreme Court in
2000 and 2002 in the Association for Democratic Reforms and
Peoples Union for Civil Liberties cases, where the court held that
this right to information of citizens included the right to know about
the criminal antecedents as well as assets and liabilities of
candidates aspiring to hold electoral office. The issue that this
information about assets and liabilities was the personal
information of the candi-dates and therefore did not come under



chief justices. The public information officer of the Supreme Court
(endorsed by the chief justice) responded by saying that the
information did not exist in the court registry. In the appeal before
the Central Information Commission (CIC), it transpired that the
Supreme Court was making a distinction between information with
the Chief Jus-tice of India’s (CJI) office and that with the Supreme
Court. The CIC rejected this dis-tinction and directed the information
of-ficer of the Court to obtain this informa-tion from the CJI’s office
and provide it to the RTI applicant. This prompted the Su-preme
Court to file a writ petition in the Delhi High Court challenging the
CIC order. Though the CIC had merely directed release of
information about whether judges were disclosing their assets to
the chief justice, the Supreme Court argued that this would pave
the way for people seeking actual asset disclosures under the RTI
Act. They claimed that asset disclosure was exempted under the
RTI Act on the basis that this information was disclosed by judges
to the chief justice under a “fiduciary relationship” and that this was
“personal information having no relation-ship to public interest and
would cause an unwarranted invasion of the privacy” of judges.
The Court further claimed that the CJI was not a “Public Authority”
amenable to RTI requests under the RTI Act, a claim the current
CJI continues to maintain despite the recent resolution of the judges
of the Supreme Court to declare their assets on the Court’s web
site.

Aborted Judges Bill
While the high court heard submissions in the matter and

had reserved judgment, the issue became a major controversy after
the government introduced the Judges (Declaration of Assets and
Liabilities) Bill 2009, in Parliament (3 August 2009) pro-viding for
asset disclosure of judges, but with a controversial clause 6 which
read,

Notwithstanding anything contained in any other law for the
time being in force, the dec-laration made by a judge to the
competent authority shall not be made public or dis-closed, and
shall not be called for or put into question by any citizen, court or

authority, and save as provided in sub-section 2, no judge shall be
subjected to any enquiry or query in relation to the contents of the
declaration by any person. This led to a furore in Parliament and
members of Parliament cutting across party lines unanimously
condemned this clause. The feisty Ram Jethmalani alleged that
the bill was an outcome of a con-spiracy of corruption between the
govern-ment and the judiciary. He said that, “what the bill does is, it
creates a suspicion in the public mind that the judiciary is seeking
favours from the executive – now, this privileged position, which
the judges are seeking from the executive makes them totally
subservient to the executive.” The government was forced to
withdraw the bill post haste.

Soon thereafter, Justice Shylendra Kumar of the Karnataka
High Court wrote an article publicly disagreeing with the CJI’s stand
that asset disclosure would lead to harassment of judges at the
hands of disgruntled litigants (Indian Express, 23 August 2009). He
said that many judg-es were not opposed to public declaration of
assets and the CJI could not speak on behalf of all the judges. He
volunteered to put his asset declarations on the high court’s web
site.

Immediately thereafter, the media pub-lished Justice K
Kannan’s (from Punjab and Haryana High Court) disclosure of
assets, made in April 2009 in response to the Campaign for Judicial
Accountability’s appeal to all the judges of the High Courts and the
Supreme Court to voluntarily make their assets public. Clearly now,
there were a trickle of high court judges, willing to defy the CJI to
make their asset declarations public.

Justice Kannan had however expressed his view on his blog
that while he had no objection to his own asset declarations being
made public, he felt that the requirement to make it compulsory for
judges to do so, could compromise their independence. His
reasoning was that the judge could be embarrassed by a liti-gant
who he was trying for possessing disproportionate assets and who
in turn could accuse the judge of similarly pos-sessing
disproportionate assets. He felt that this could compromise the ability



of the judge to fairly decide the case of that litigant. In response to
Justice Kannan, I pointed out that this was not a valid objection,
and that even if introducing accountability for judges could marginally
compromise their independence, the in-crease in judicial corruption
due to lack of accountability would cause much greater damage to
public interest than a marginal and rare compromise on the
independence of a judge.

Soon after the contents of the Asset Dis-closure bill became
known, the Campaign for Judicial Accountability and Reforms
(CJAR), (a campaign organisation which has been raising these
issues) had issued a public statement rubbishing the judiciary’s
grounds for claiming secrecy over their assets. We pointed out that
three reasons for withholding public disclosure have been advanced
by judges. (i) Disgruntled litigants will misuse the disclosure to
indulge in mudslinging against judges.

(ii) That judges cannot defend themselves unlike politicians.
(iii) That there are no clear rules and format for disclosure. The
campaign pointed out that none of these reasons seem to be strong
enough to justify the proposed secrecy. Disgruntled persons can
fling mud on others in authority as well. But the Supreme Court
rightly did not let that come in the way of ordering disclosure of
assets of aspiring MPs and MLAs. They do not even have the
protec-tion of the Contempt of Courts Act that judges have. Making
baseless allegations is civil and criminal defamation for which action
can be taken by judges more easily than other persons. Moreover,
the reputa-tion of persons in public office is not sul-lied by baseless
allegations of motivated persons. It is built upon their actions and
behaviour, which is generally known. So far as a format for disclosure
is concerned, a format for disclosure has been rigorously prescribed
by the Supreme Court itself for election candidates. The same format
could be used by judges, with whatever amendments that may be
required. The CJAR said,

Only a public and annual declaration of assets as is done by
all federal judges of the US including judges of the US Supreme
Court would ensure that the objective of transparency through this

proposed Bill is achieved.
Support for Disclosure
Many former chief justices, judges of the Supreme Court,

including justice Krishna Iyer, justice J S Verma and justice V N
Khare as well as eminent jurists like Ram Jethmalani, Shanti
Bhushan, Fali Nariman and Soli Sorabjee publicly aired their views
in favour of public declaration of judges’ assets. The issue
snowballed into a major public controversy arousing a lot of media
interest. Ultimately the CJI had to yield to the unrelenting public
pressure and the Supreme Court announced that the asset
declarations of the judges would be put up on the Court web site.

Justice Ravindra Bhat of the Delhi High Court finally delivered
judgment on the Supreme Court’s writ on 2 September 2009 after
the Court made it clear that it would not withdraw its writ petition
de-spite the judges’ decision to put their asset declarations on the
Court web site. Justice Bhat emphatically rejected the chief justice’s
oft-repeated claim that the CJI was not a public authority and that
the CJI’s office was not amenable to the RTI Act. He also held that
information about whether judges had been declaring assets to the
chief justice was decidedly held by the CJI and had to be disclosed
to the applicant. He also rejected the Supreme Court’s contention
that the asset disclo-sures have been given by judges to the chief
justice in a fiduciary relationship (one of trust, like a lawyer-client or
pa-tient-doctor relationship), by holding that this information was
required to be pro-vided to the chief justice by the Code of Conduct
adopted by the judges them-selves. But he went on to hold that the
information was personal information of judges entitled for protection
under clause 8(1)J of the exemptions in the RTI Act, unless the
information officer or the CIC came to the conclusion that the public
interest in disclosure of this information outweighs the interest of
privacy of the judge. However, since the applicant in this case did
not ask for the actual asset disclo-sures but only whether judges
were mak-ing them, Justice Bhat did not decide whether the public
interest in disclosure of judges’ assets outweighs the public in-terest
in protecting the privacy of judges. Overall, the judgment is a stinging



rebuff to the CJI and it is to be seen if he would like to push this
issue further by taking it up in appeal before a division bench of the
high court or to the Supreme Court.

This issue of asset disclosure of judges’ assets caught the
pubic and media imagination also because it was associated with
the RTI Act, which has become one of the most popular legislations
of recent times. The Campaign for Judicial Accountability and
Reforms took up this campaign, though it was not among our
principal demands for judicial accountability. In a statement issued
in response to the Supreme Court decision, the CJAR pointed out
that the decision of the Supreme Court judges

...does not obviate the need for a law to make such public
declarations compulsory. Indeed, the law must provide for an annual
public declaration of assets and liabilities as well as income tax
returns of all public serv-ants, including judges. It is only when people
can compare the assets of public servants with their legal sources
of income, that one can catch public servants who have acquired
assets disproportionate to their legal in-come. The argument that
income tax returns or asset disclosures of public servants is an
unwarranted invasion of privacy of public servants is specious, since
in a democracy, the people who are the real sovereign are entitled
to know whether their public serv-ants are paying their taxes and
whether they have acquired assets which are dispropor-tionate to
their legal income.

Absence of an Independent Institution
The public disclosure of assets by judges, though a welcome

first step, is certainly not the end of the serious problem of judicial
accountability or the lack of it.

The main problem is the absence of an independent credible
institution, which could entertain complaints against judges,
investigate them and take action against errant judges. This needs
to be a full-time body which is independent of the govern-ment as
well as of the judiciary. Institu-tionalising an in-house body of sitting
judges as a Judicial Council to entertain complaints against judges
as proposed in the Judges Inquiry Amendment Bill will not serve

the purpose. In-house bodies of lawyers, i e, the Bar Council, and
of doctors, i e, the Medical Council have notoriously failed to seek
accountability of lawyers and doctors for misconduct. Such bodies
are plagued by inevitable conflict of interest. Moreover, a body of
sitting judges would not be able to devote the time required to
properly enquire into complaints against judges, which have been
growing.

Apart from this, there is a serious prob-lem with the method
of appointing judges to the higher judiciary. There is not only no
transparency in the process, there is also no system or method
followed for preparing shortlists or for choosing among eligible
candidates. The whole process is totally arbitrary and ad hoc, which
has led to political favouritism when appoint-ments were in the hands
of the executive, and nepotism when appointments have been with
the judiciary. Here too, we need a full-time independent institution
that can methodically, systematically and transparently go about
the job of selecting judges of the higher judiciary.

We also need to get rid of the Veeraswami judgment which
restrains criminal inves-tigation of judges without the prior written
permission of the CJI. This has tied the hands of investigating
agencies from in-vestigating judges of the higher judiciary. A Judicial
Bureau of Investigation under an independent Judicial Complaints
Com-mission should be set up to investigate complaints against
judges.

We also need to amend the Contempt of Courts Act to do
away with the colonial and antiquated “scandalising or lowering the
authority of the Court”, from the defi-nition of criminal contempt.
This has de-terred public exposure of corrupt judges, and it is
certainly not necessary to protect the honour or dignity of honest
judges or of the judiciary.

The road to securing judicial accounta-bility, therefore, is still
long and hard. But proper accountability for such a powerful and
vital organ like the Indian judiciary is absolutely vital for the survival
of rule of law and of democracy in this country. The lessons from
the asset disclosure contro-versy are that an organised public



cam-paign and galvanised public opinion can and sometimes does
bring about funda-mental institutional changes in a society.

Disclosure by new appointees
As this goes to print, news has come that five new judges

have been recommended for appointment to the Supreme Court.
Again, as always, the process of selection has been done without
any transparency. Though some of the judges nominated enjoy
excellent reputations, some others do not. One does not know how
and on what basis the selection has been made. The least that
needs to be done in this con-text is to publish their asset declarations
at least some time before the appointments are notified. That is the
minimum that the people of the country deserve. It is indeed their
fundamental right, declared by the Supreme Court itself.

From Economic & Political Weekly

Prashant Bhushan (prashantbhush@gmail.com) is a
public interest lawyer in the Supreme Court and a member
of the Campaign forJudicial Accountability and Reforms.

Justice for Judiciary
While the judiciary continues to scoff at the idea of judges coming

under the transparency scanner, judges-to-be are already employing
the RTI to get justice dispensed to them.

Five candidates had been notified to appear for interview for the
appointment of lower judiciary judges. The interview was scheduled
and cancelled thrice. When the selection committee of five High
Court judges finally met the selected applicants, they were informed
that the interview would take place yet another time. This drill was
observed six times and when the much awaited interview finally
occurred, only three candidates were declared selected.

Perturbed by the aberrations of the committee, two of the five
candidates who appeared in front of the committee used the RTI to
fill in the perplexing blanks. They found that out of the blue, the
selection rules had been modified by including a new criterion- that
of cut off marks- for the interview.

They then filed a case in the Supreme Court. The candidates
contended that if 16 vacancies existed, all the five candidates should
have been chosen.

The court ruled that the stated procedure for the selection of the
contenders did not have a mention of minimum marks for the
interview. The decree categorically announced that once the written
examination had been held, new rules for the interview could not be
introduced.

The court ordered that the two contestants who had moved the
court be appointed to the judiciary services. The High Court was
rebuked and warned against flouting the directives of the Justice
Shetty Commission that had ruled against cut off marks for the viva
examination and had called for a methodical, scrupulous system of
selection.

This is another step forward in making the twain (judiciary and
RTI) meet, after the 2007 CIC order that brought the appointment
and promotion of judges under the purview of RTI and opened related
correspondence between the Chief Justice and the Law Minister to
public scrutiny.





and equally timely is their recom-mendation that the selection of
informa-tion commissioners be done by a commit-tee that includes
the chief justice of the Supreme Court (for the central ones) and of
the respective high courts (for the states).9

Problematic Recommendations
However, there are other recommenda-tions that are so

problematic that, if they were to be accepted, they would not only
undo the good done by the above men-tioned progressive
recommendations but threaten to totally undermine the RTI Act itself.

The first of these is the recommendation that Section 7 of the
RTI Act may be amended to insert a sub-section (10) as follows:

The PIO may refuse a request for infor-mation if the request
is manifestly frivo-lous or vexatious. Provided that such a refusal
shall be communicated within 15 days of receipt of application, with
the prior approval of the appellate authority. Provided further that
all such refusals shall stand transferred to CIC/SIC, as the case
may be and the ClC/SlC shall dispose of the case as if it is an
appeal under section 19(3) of the RTI Act.10

In support of this recommendation, the ARC gives the
following justification:

The highlight of the Act is that the infor-mation seeker “shall
not be required to give any reason for requesting the
infor-mation....or any other personal details....”. This salutary
provision is important to ensure that there is no subjective evalu-ation
of the request, or denial on specious grounds. However, certain
instances have been brought to the notice of the commis-sion in
which the requests were patently frivolous or vexatious (or mala
fide). There are also cases in which public servants under a cloud
and facing grave discipli-nary charges have repeatedly attempted
to use the act to intimidate, harass or at times even humiliate seniors
with requests that have been vexatious. If safeguards are not
provided in such situations, there could be three dangers. First,
such frivolous or vexatious requests may overwhelm the system
and defeat the very purpose of the act. Second, the even tenor of
administra-tion may be paralysed, seriously under-mining delivery

Administrative Reforms Commission and Right
to Information
SHEKHAR SINGH

The first report of the (Second) Ad-ministrative Reforms
Commission (ARC), on the right to information, was submitted to
the government of India in early June 2006. Media reports,
presu-mably based on a press note issued by the ARC secretariat,
suggested that the report is strongly supportive of the right to
in-formation and has recommendations aimed at further
strengthening the newly enacted Right to Information (RTI) Act.
Unfortu-nately, even a cursory reading shows that the report is
actually very problematic.

Many of the recommendations are in-deed supportive of the
right to information. These include the recommendation to replace
minister’s oath of secrecy by an oath of transparency,1 or to amend
the Civil Services Rules and make the provision of “full and accurate”
information asked for under the RTI Act obligatory for the civil
servant.2 The ARC also, very rightly, stresses on record keeping
and recommends the establishment of public records offices, under
the overall control of information commissions. They also
recommend mak-ing suo motu disclosures available in printed form
and earmarking funds for updating records.3

The ARC points out the importance of having detailed
guidelines and of impart-ing training in RTI not only to the public
information officers, but to all civil servants.4 They recognise that
the quan-tum of fees prescribed should not become a limiting factor
and recommend unifor-mity among states.5 Of particular
signifi-cance is their recommendation aimed at facilitating the access
of various types of information from private agencies,6 and of
generally strengthening the hands of the central and state
information commissions.7

The support that ARC has expressed to keeping file notings
accessible under the RTI Act8 could not have come at a better time,



of services. Third, if public servants facing serious charges
success-fully resort to such tactics directly or through proxies it may
lead to breakdown of discipline, insubordination and dishar-mony
in public institutions. The commis-sion therefore feels that adequate
safe-guards should be provided against vexa-tious and malicious
requests, even as no fetters are imposed on citizens seeking
information in accordance with the letter and spirit of Section 6(2).11

Unfortunately, the commission does not give any details of the
instances that were brought to their notice, nor of the methods by
which RTI was used to intimidate, harass or even humiliate officers.
In the absence of such details, it is difficult to assess whether these
cases were such that remedies were already available in the RTI
Act. It is equally difficult to imagine how the truth, which is what the
RTI Act provides, could be used for mala fide purposes (whatever
that might mean), or for intimidating, harassing or humiliating a
person.

The ARC goes on to state that UK and South Africa also have
exemptions of this type in their freedom of information laws. In fact,
the UK act only immunises against repeated identical requests from
the same person, within a short time. In any case, closer to home
examples belie the fears expressed. Many states (notably
Maha-rashtra and Delhi), have had state RTI Acts that did not permit
refusal of information on these grounds. Yet, there were no reports
of officers being intimidated, harassed or humiliated.

The ARC recommends that all such rejections be
automatically referred to the information commission as an “appeal”.
Given the fact that the information com-missions already have a
fast growing backlog of appeals, the influx of hundreds of additional
cases could finish the RTI Act once and for all. Besides, even if
information commissions decentralise to some extent, as
recommended by the ARC, it would be impossible for most people,
especially the poor and the illiterate, to attend the hearings of the
information commissions, or to send written submis-sions, and
effectively argue why their request is neither frivolous nor ought to
be thought of as vexatious. And without their effective testimony, it

would be unfair to deny them information.

The problem is exacerbated by the fact that the ARC lays
down no criteria for objectively determining what is “manifestly”
frivolous and/or vexatious. In fact, it is virtually impossible to lay
down such criteria, for these terms are essentially subjective. The
Little Oxford Dictionary defines frivolous as “paltry; trifling; futile;
silly”. In this sense, to “senior” officials doing “important” work, many
requests by citizens, especially the poor ones, might appear
frivolous. But what is paltry or trifling to a rich man might be a matter
of life or death to the poor. So, whose standards would prevail, and
who would decide?

Vexatious is even more problematic. The Little Oxford
Dictionary defines vexatious as “annoying”. Any common citizen
who has dealt with the bureaucracy would know that by and large
the bureaucrat has a very low tolerance level to provocation.
Therefore, any request questioning the judgment, the efficiency,
the impartiality, the commitment or the integrity of a bu-reaucrat
could be annoying to the bureau-crat or to the bureaucracy. But the
right to ask such annoying questions is the essence of the right to
information, and flows from the fundamental right of the public to
question the public servant. If that becomes a basis for rejecting a
request for information, then the whole basis of the act is
undermined.

The real danger of this recommendation is that, if accepted,
it would very likely lead to a situation where most applications would

Vexatious to Whom, and Why?
There is the delightful case of a peanut seller, sitting on the
pavement opposite the house of a district collector, asking for a
photocopy of the logbook of the Collector’s staff car for the last
year. The collector was not amused and very vexed. But is that
any ground for refusing this very reasonable and legitimate
request – for after all the Collector’s car and its fuel are paid for
by the taxes this man pays.



be routinely rejected as being frivolous or vexatious. Considering
there is no penalty recommended for wrongly rejecting appli-cations
on these grounds, and none can be prescribed, for the grounds
themselves are so subjective, public authorities would have nothing
to fear from the information commission. Besides, as the commission
has itself conceded, “departments tend to be defensive rather than
proactive in redressing a grievance (or even in dis-closing
information) particularly when it directly pertains to their conduct
(or misconduct).”12 Can such departments really be trusted to
honestly apply this test?

It would have been much better if the ARC had shared with
the public what specific cases led them to this recommen-dation. In
analysing the specific cases, the collective wisdom of the people of
India would most likely have come up with a much better solution.

Exempting Laborious Requests
Another problematic recommendation of the ARC is that:
Information can be denied if the work involved in processing

the request would substantially and unreasonably divert the
resources of the public body.13

Here, also, no details of what would be a “substantial” and
“unreasonable” diver-sion of resources has been (or can be) given,
as these terms are no less subjective than “frivolous” and
“vexatious”. Denial of information on this basis would also most
likely result in large-scale rejection of applications, and
recommended safe-guards suffer from the same infirmities
described above.

Though the ARC has given no details of what prompted it to
come out with this recommendation, it does state that “there may
be cases where the efforts in compiling information may not be
com-mensurate with the results achieved”.14 Perhaps this statement
is based on a mis-understanding of the term “information”, as defined
in the RTI Act, and a lack of familiarity with section 7(9) of the act.

Sub-sections (f), (i) and (j) of section 2 of the RTI Act
collectively define the terms “information”, “record” and “right to
in-formation”. Nowhere in these sub-sections is there any obligation

on a public autho-rity to compile information, or for that matter to
collect primary information in order to respond to an RTI requisition.
It would, therefore, be reasonable to assume that the RTI Act
ordinarily provides access to information that is already available
or ought to be available with a public authority.

There is, however, one section of the act where there could
be an implied obligation to compile or aggregate information.
Sec-tion 7(9) creates the obligation on a public authority to
“ordinarily” provide informa-tion in the form that it is sought. However,
here also, the act goes on to qualify that this should be so “…unless
it would dis-proportionately divert the resources of the public
authority or would be detrimental to the safety or preservation of
the record in question”. In other words, the existing RTI Act
ingenuously solves the problem by allowing information to be
provided in the form in which it exists and only obligating compilation
or aggregation where it is specifically asked for and does not
“disproportionately divert” the resources of the public authority.

Compilation of Information
One can ask under the RTI the question: how many of

the patients treated for tuberculosis in Delhi government
hospitals, during 2005-06, were smokers? There are three
alternatives:
1.Such information is not collected from the patients, and
therefore the government can inform the applicant that this
information is not available.
2.Or, though it is collected from each patient, it is neither
compiled for the whole of Delhi, nor is such a compilation
obligatory. In this case, the public authority can compile it, if this
is not too laborious and time consuming, or provide to the
applicant the disaggregated data, which the applicant will have
to compile herself.
3.If it is already collected and compiled, then it can be provided
in the form asked for.



Con-sequently, there was no need for the ARC to intervene and to
blatantly recom-mend another basis for rejecting informa-tion,
especially a basis that could not be regulated and would very likely
become a convenient alibi for rejecting most information.

Exclusion of the Armed Forces
Perhaps the most incomprehensible of the ARC

recommendations is that “The armed forces should be included in
the second schedule of the act”.15 This essen-tially means that the
armed forces get excluded from the purview of the RTI Act and get
protection under sub-section 1 of section 24 of the RTI Act, which
states:

Nothing contained in this Act shall apply to the intelligence
and security organisations specified in the second schedule, being
organisations established by the central government or any
information furnished by such organisations to that government;

The ARC seems to offer two reasons for this recommendation.
First, that “When organisations such as BSF, CRPF, Assam Rifles
are exempted, there is no rationale for not exempting the armed
forces as well”.16 Secondly, “…because almost all activities of the
armed forces would be covered under the exemption 8(a) which
states that there shall be no obligation to give to any citizen,
information which would prejudicially affect the sovereignty and
integrity of India, the security, strategic, scientific or economic
interests of the state...”.17 Both these arguments seem to be flawed.

To take the second one first, even if many of the activities of
the armed forces are related to security matters and could, therefore,
be exempt, there is no reason why the remaining activities of the
armed forces should also be exempt. The armed forces employ
more than a million men and women. Given the fact that the right to
information has been judged by the Supreme Court of India to be a
funda-mental right, why should these employees and their families
be denied their funda-mental right to seek information from their
employer?

The citizens of India should also have a right to seek
information about the environmental impacts of the activities of the

armed forces, especially considering that these forces control a
large amount of land and operate in many very ecologically
vulnerable areas. The armed forces are also among the largest
spenders of public funds and the citizens of India have a right to
know how those funds are being managed and spent.

In fact, the inclusion of other security organisations, like the
BSF, the CRPF and the Assam Rifles in the second schedule of the
RTI Act is unsustainable on similar grounds, and all such
organisations should forthwith be removed from this schedule.

Perhaps the ARC has fallen prey to a common misconception
that secrecy enhances national security. In fact, it is under the cloak
of secrecy that ineffici-ency, patronage and treachery flourish. The
exemptions already provided in section 8 of the RTI Act are more
than adequate to ensure that the security of India is not
compromised. Beyond these, intelligence and security agencies
would work far more effectively if they worked under the watchful
eye of the public.

Some other recommendations, though perhaps well meaning,
need further thought. These include the recommended exemp-tion
of “examination question papers and related matters” from the RTI
Act.18 Whereas examination papers should ordi-narily be exempt,
the phrase “related matters” unnecessarily broadens the scope of
the recommendation and runs the risk of giving inadvertent support
to a some-what unfortunate recent judgment by the Central
Information Commission on whether examinees have a right to get
copies of their answer sheets after the evaluation is over. In a recent
case the CIC19 has refused an examinee a copy of her answer sheet
because its disclosure would violate the fiduciary relationship
between the exam-iner and the examination authority.

The ARC’s recommendation that at least half of the members
of the information commissions should be with non-civil service
backgrounds is also welcome.20 However, the need of the hour is to
per-suade the central and state governments to appoint “persons
of eminence in public life”,21 as specified in the act. Just appoint-ing
people from outside the government will not solve the problem,



unless they are committed to the cause of transparency and have
the independence and stature to stand up to bureaucratic pressures.

Similarly, the recommendation that a National Coordination
Committee (NCC) may be set up to oversee the implemen-tation of
the RTI Act22 is a good one. However, the composition suggested is
problematic as no non-officials are pro-posed as members.

Classification of Information
The ARC has made various recommen-dations regarding the

classification of information, following from its recom-mendation that
the Official Secrets Act, 1923 should be repealed and substituted
by a chapter in the National Security Act (NSA).23 The recommended
repeal of the Official Secrets Act is welcome though, as also
conceded by the ARC,24 it would have little or no implication on
access to information under the RTI Act, 2005, which supersedes
it. However, the recommenda-tions relating to the new section of
the NSA,25 the amendments to the manual of office procedure26 and
the classification of information27 could have serious ad-verse
implications on access to informa-tion under the RTI Act, if not
accompanied by a suitable clarification.

This difficulty arises because, as of now, section 22 of the
RTI Act, which says that “The provisions of this act shall have effect
notwithstanding anything inconsistent therewith contained in the
Official Secrets Act, 1923, and any other law for the time being in
force or in any instrument having effect by virtue of any law other
than this Act”, has made all classifications of infor-mation (like secret,
confidential, etc) irre-levant while accessing information under the
RTI Act. Therefore, when information is asked for under the RTI
Act, the PIO and the public authority have to apply their minds as to
whether the information asked for is exempt or not under the RTI
Act and cannot go by whether it is classified as secret or not.

However, if the proposed new system of classification is
adopted, information will again be classified as top secret, secret,
etc, but in a manner such that it corres-ponds to the exemptions
under the RTI Act. So, for example, information that would be exempt
under section 8(1)(a) of the RTI Act would be classified as “top

secret”, 8(1)(b) as “confidential”, and so on.28 This will result in a
situation where, once again, information will start being denied
because it is classified rather than because it has been determined
to be exempt under the RTI Act.

As the classification itself might have been done many years
prior to the information actually being asked for, it would be difficult
to pinpoint, on appeal, responsibility for wrong classification and,
therefore, wrong rejection. It would also be difficult to insist, as the
RTI Act does, that the onus of proof remain on the denier of
information, as the officer who originally classified the information
as secret and thereby denied access might have long retired. In
any case, as it would be impossible to penalise the officer who
wrongly classified a document, and that also many years back, there
would be a resurgence of the “tendency to classify information even
where such classifica-tion is clearly unwarranted”, as recognised
by the ARC itself.29 In effect, the balance would again shift in favour
of secrecy rather than transparency, thereby under-mining both the
letter and spirit of the RTI Act.

Perhaps the additional clarification that would be required is
to explicitly state that whereas classified information cannot ordinarily
be revealed to unauthorised persons, its classification would not
be relevant when an application is received under the RTI Act and
determination of whether the information can or cannot be provided
under the RTI Act would be done solely on the basis of the provision
of that Act.

The commission set out to “look at the implementation” of the
RTI Act and to “make suitable recommendations to fulfil the
objectives of the Act”.30 However, in this laudable task it seems to
have prima-rily consulted bureaucracies. Many of the problems listed
above could surely have been avoided if the commission had been
more open and participatory in its approach and had shared its
thinking with groups and movements working to promote RTI.

Though the commission reportedly had extensive interactions
with state govern-ments and central government ministries, it seems
to have organised just one con-sultation with civil society groups.31



Inte-restingly, the participants of this consul-tation recommended32

that there was no need to amend the RTI Act, or even the Official
Secrets Act. In response to a specific question, whether exemptions
need to be rationalised, the group responded: “There is no need as
the exemptions are quite rational”. Despite this, the ARC went ahead
and recommended amendments to the RTI Act and recommended
“rationali-sation” of exemptions. This does not appear to be a very
good model of participatory decision-making.

What makes it all the more ironical is that in the introduction
to their report, the commission states that good governance has
four elements – transparency, account-ability, predictability and
participation.33 However, in their own functioning they seem already
to have violated at least two – by not making their report available
to the public as soon as it was finalised, they have compromised on
transparency,34 and by not consulting the people while formu-lating
their recommendations, they seem to have compromised on
participation. Let us hope they now also compromise on a third –
and do not become predictable in this style of functioning.

Notes

[In writing this paper I am indebted to Shailesh
Gandhi, Prashant Bhushan, Nikhil Dey and Arvind
Kejriwal for their insights, and to Misha Singh for
her editorial advice.]
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Built-in blocks
V. VENKATESAN

EVERY now and then the Central government contemplates
amendments to the Right to Information Act, 2005, in order to restrict
the information that may be made available to RTI applicants. The
government has considered exempting file notings (or official
discussions and consultations) by bureaucrats and Ministers from
being divulged under the Act; and the Prime Minister's Office (PMO)
has supported a plea by former Chief Justice of India K.G.
Balakrishnan to exempt the office of the CJI from the purview of the
Act. However, the government has not dared to go ahead with the
proposed changes as they have been resisted by civil society and
RTI activists.

This does not mean that the Central and State governments
have not found ways to circumvent the Act. They apparently hope
that appointing pliable Information Commissioners, who would
favour the state vis-a-vis the citizen-applicant, will obviate the need
for any amendments.

Twenty-two Information Commissioners across the country
will retire in the next few months. (An Information Commissioner
retires on completion of 65 years of age or after five years from the
date of appointment, whichever is earlier.) Of them, 11 are Chief
Information Commissioners (CICs). The Act is silent on the
procedure for appointment. Under Section 12 (2) of the RTI Act, the
Central Information Commission shall consist of the Chief
Information Commissioner and “such number of Central Information
Commissioners, not exceeding ten, as may be deemed necessary”.
At present, there are nine Information Commissioners, including
the CIC. Section 15(2) provides that every State Information
Commission shall consist of the State Chief Information
Commissioner and “such number of State Information
Commissioners, not exceeding ten, as may be deemed necessary”.

Under Section 12(3), the President appoints the CIC and the

Information Commissioners on the recommendation of a committee
consisting of the Prime Minister, the Leader of the Opposition in the
Lok Sabha, and a Union Cabinet Minister (now it is Law Minister M.
Veerappa Moily) nominated by the Prime Minister.

Similarly, Section 15(3) provides that the State CIC and the
State Information Commissioners shall be appointed by the
Governor on the recommendation of a committee consisting of the
Chief Minister, the Leader of the Opposition in the Legislative
Assembly, and a Cabinet Minister nominated by the Chief Minister.

The Act requires that the CIC and the Information
Commissioners, both at the Centre and in the States, shall be
persons of eminence in public life with wide knowledge and
experience in law, science and technology, social service,
management, journalism, mass media or administration and
governance. More important, they should not be Members of
Parliament or State legislatures, hold any other office of profit, be
connected with any political party, carry on any business, or pursue
any profession.

The Act does not lay down any procedure for inviting and
processing nominations. According to activists, it is the duty of the
Department of Personnel Training (DoPT) to frame rules under
Section 27 of the Act to lay down such procedures. But the DoPT
has not made any rules so far, since it would make the appointment
process transparent and less arbitrary, and perhaps curtail its
discretion in the matter.

Documents obtained by the Public Cause Research
Foundation (PCRF), a non-governmental organisation(NGO)
championing the cause of RTI activists, from the DoPT and the
PMO have revealed that the DoPT has been exercising undue
influence on the process of selection by forwarding only select
names for consideration and endorsement by the three-member
selection committee. As a result, the committee has never had to
apply its mind to the merits of the proposed appointees or even
consider the names of other applicants.

The committee selects names as per the agenda note



prepared by the DoPT. The DoPT has no power to reject any name
before it is considered by the committee. But it has been abusing
its power to prepare the agenda note by filtering the names of
applicants for its consideration.

The PCRF has found that the individuals whose names figured
on the agenda note and were finally selected had never applied for
the posts, and nor had they ever been recommended by anyone.

The series of meetings held by the committee only confirm
that the DoPT has been playing this farce without anyone
questioning it. In its first meeting on October 5, 2005, the DoPT put
up only five names to the committee, which cleared all the five.
Records, however, show that 15 persons had applied for the job
before the meeting was scheduled, and none of them figured in the
agenda note.

In its next meeting, on August 27, 2008, the DoPT put up six
names, and the committee cleared four of them. They were
Annapurna Dixit, M.L. Sharma, S.N. Mishra and Shailesh Gandhi.
Before this meeting, the PMO and the DoPT received applications
from or recommendations for two journalists, Sudhanshu Ranjan
and Ravi Shankar Singh, and a medical practitioner, Krishna Kabir
Anthony. However, the agenda note prepared by the DoPT did not
contain their names.

The note was prepared by S.K. Sarkar, the then Joint
Secretary in the DoPT. He included the name of his own boss, S.N.
Mishra, and the names of Annapurna Dixit, Ashok K. Mohapatra,
R.B. Shreekumar, M.L. Sharma and Shailesh Gandhi. Shailesh
Gandhi's name was proposed by several RTI activists through an
open letter to the government, but they wonder how the other names
cropped up. None of these persons had applied for the posts of
Information Commissioners, nor had their names been
recommended by anyone. Had they filed their applications or been
recommended, the records would have carried their applications or
the recommendation letters, Magsaysay Award winner Arvind
Kejriwal, one of the founders of the PCRF, says.

Activists feel someone in the DoPT may have called up these

persons and asked them to forward their curriculum vitae. They do
not question the merits of these persons who made it to the DoPT's
agenda list but only want an explanation from the DoPT as to why it
contacted only these people and not other worthy persons who might
have been recommended by others.

Some of the questions that rankle with RTI activists are: How
were Ravi Shankar Singh, Sudhanshu Ranjan and Krishna Kabir
Anthony found unfit and not even put up to the selection committee?
Who did their assessment and on what basis? And, who decided
that the committee need not consider these names?

According to the activists, the DoPT is supposed to act merely
as a secretariat to the committee. It has no powers to select or
reject anyone. On April 6, 2009, before the general election, the
committee held a meeting to select Omita Paul, whose name was
the only one put up by the DoPT.

According to Kejriwal, Omita Paul was then adviser to Finance
Minister Pranab Mukherjee, and the United Progressive Alliance
government probably wanted to accommodate her in the CIC as it
was not hopeful of returning to power. The Joint Secretary, in his
notings, warned that the model code of conduct was in operation
and permission from the Election Commission would be required.
But no permission was sought to hold the committee meeting.

Omita Paul joined the CIC on May 13. She resigned from the
CIC on June 26, soon after the UPA returned to power, and rejoined
Mukherjee's team. Appointment of persons without a serious
commitment to RTI shows that the committee looks at the post of
Information Commissioner as temporary abodes for the
government's favourite bureaucrats, who might be about to retire.
The committee held another meeting on August 25, 2009. There
were 14 applicants. Of these, only one, Sushma Singh, was included
in the agenda note. Sushma Singh was Secretary, Information and
Broadcasting, and her name was recommended by the Minister of
State, Anand Sharma, to the Prime Minister. Of the remaining 13,
the CIC Wajahat Habibullah recommended nine, including the
human rights activist Maja Daruwala and the journalist Suman



Dubey. Sudhanshu Ranjan's name also figured among the
applicants.

Activists ask why the DoPT chose only Sushma Singh to be
included in the agenda note, and how three other persons, who
were not among the applicants, figured in the agenda note. The
committee chose two of the four names at this meeting.

Political appointment
The situation in the State Information Commissions is also of

concern. In Andhra Pradesh, the State selection committee recently
considered just one of the 14 applications for the post of State CIC
– that of the Chief Minister's Principal Secretary, Jannat Hussain,
as his was the only name put up in the agenda note.

N. Chandrababu Naidu, the Leader of the Opposition and a
member of the committee, claimed that he had written a strong
dissent note on the file, protesting against the selection, as it was
not in accordance with the procedure, and his suggestion had not
been sought by the government before it decided on Hussain for
the post. Chandrababu Naidu hopes that the Governor will ask the
State government to reconsider the decision.

In most States, the post of Information Commissioner is
considered to be a political appointment. In Uttar Pradesh, the
Mayawati government suspended the CIC appointed by the
Mulayam Singh government on charges of corruption, although it
did not take action against other Information Commissioners facing
corruption charges.

In Kerala, the committee recommended the name of CPI State
committee member Sony B. Thengamam for the post. Activists are
surprised that the committee recommended his candidature
although the Act bars appointment of persons connected with
political parties. The RTI Kerala Federation has objected to his
nomination and has appealed to the Governor to reject it.

However, activists find that their ability to find answers through
the RTI to questions that haunt them is limited because some of
the Information Commissioners have ruled that the applicants can
only seek to access information that is already available.

Within the CIC, opinion is divided about whether the applicants
can ask questions. Wajahat Habibullah, according to Arvind Kejriwal,
is of the view that applicants can ask questions, whereas others,
including Shailesh Gandhi, discourage applicants from raising
questions. The justification for the latter view is that an applicant
cannot ask the government to create information.

While this issue is far from settled, some activists consider
the Arunachal Pradesh Information Commissioner, Toko Anil, as a
role model. Last year, Toko Anil issued a bailable arrest warrant
against Jomnya Siram, the Assistant Principal Information Officer
(APIO), Art and Culture, Naharlagun, for not responding to the
commission's notice and ensuring compliance of his interim order.
The police did not have to execute the warrant, as the APIO was
present at the next hearing of the commission.

The APIC won the PCRF's award for the Best State Information
Commission in 2009. It received a high Overall Public Satisfaction
(OPS) of 85 per cent. This means that if 100 people approached
the APIC, 85 of them got the information they were seeking, more
than three times the national average of 26 per cent. The State also
tops in getting its orders implemented. People got information
regarding 91 per cent of the orders passed by the State Information
Commission
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the names. The names that came up before the Secretary included
Dinesh Chandra Gupta, former Union Finance Secretary; G C
Srivastava, IAS, former Chief Secretary of Goa; R Ganesan & G
Mohanakumar from Indian Postal Services (IPoS) Professor
Jagdeep Chhokar from IIM Ahmedabad (who is well known for his
work in electoral reforms); and the highly decorated Lt. Gen. Arvind
Mahajan (PVSM, AVSM, VSM and Bar).

These potential appointees had no way of knowing that the
DoPT Secretary, before whom their names were up for consideration,
was himself their main competitor. When reached on the phone,
Professor Jagdeep Chhokar confirmed that his name had been
among those put up for consideration as appointment as CIC,
although he had not himself applied. He went on to narrate some of
his own observations about the selection process, as below.

"I had applied under the RTI Act (along with Venkatesh Nayak
of the Commonwealth Human Rights Initiative) to examine the files
pertaining to the appointment of Information Commissioners. When
I looked through the file, I noticed that names of candidates appear
to come out of thin air, literally, with no clear process for gathering
them. There are some names of persons who have themselves
applied, some names of people who have been nominated by others,
and some names suggested by eminent persons.

"The actual process of selection of ICs from among these
names is also extremely murky. Some of these names are put up to
the selection committee for consideration, and other names are
dropped. There is no transparency in deciding which ones are kept
and which ones are dropped. It is ironic that this (the CIC) is the
body which is charged with ensuring transparent administration
throughout the country, while the process of appointment to this
body itself is highly non-transparent. This would be hilarious if it
were not so tragic in the way it impacts governance."

Professor Chhokar added, "there is a strong parallel to this in
politics itself. This is just like the political parties who are always
proclaiming the virtues of a democracy, but are themselves totally
undemocratic in their internal functioning."

Hush-hush, the Chief CIC is appointed
KRISHNARAJ RAO

1st October 2010 - This week, Central Information
Commissioner A N Tiwari was appointed as the Chief CIC to replace
Wajahat Habibullah. Since Tiwari is due to retire at the end of the
year, we must assume that this is a stop-gap arrangement, and we
activists are allowed to keep our hopes alive for more transparent
selection of the next batch of Information Commissioners and their
Chief.

But it is worth noting that the press and public was kept in the
dark about the date and time of the meeting of the Prime Minister's
selection committee when Tiwari was selected for this post. This
can only be described as a slap in the face of civil society, and an
act of thumbing one's nose at the Right to Information Act, which
the commissioners are supposed to uphold. However, this comes
as no surprise, when one considers past actions, including that of
the new Chief CIC himself.

Tiwari was a Secretary to the Government of India, in the
Department of Personnel and Training, before becoming an
Information Commissioner. In breach of explicit DoPT guidelines,
he was the first Secretary who selected himself for the post of
Information Commissioner. To improve his own chances as a
candidate, A N Tiwari - and later Satyananda Mishra, also a DoPT
Secretary . turned a blind eye to many other applications addressed
to them, as well as the names of several others who had been
nominated. Despite having many eligible candidates, they made
the shortlist so short that it reduced the Prime Minister's selecting
committee into a mere rubber stamp.

Documents unearthed last year under the Right to Information
Act by Mumbai-based activist Girish Mittal show clear abuse of trust
in the selection process by both Tiwari and Mishra. (see the
documents at this link). Many accomplished candidates were
sidelined without justification or any sort of procedure in filtering



The DoPT (formally the Ministry of Personnel, Public
Grievances & Pensions) is a mother ministry to those serving in
public administration in the Central services. It is in charge of their
placements. As such, the Secretary in this Department occupies a
sacred position of trust, and is charged with ensuring that public
administration in the country remains accessible and transparent
to citizens through proper appointments and subsequent oversight.
The actions of Tiwari and Mishra give no confidence to citizens that
they remember that trust, let alone respect it. (Satyananda Mishra
did one better than Tiwari. While he was Secretary, DoPT, he used
his position to campaign for appointment of more Information
Commissioners, to handle the workload. Within two months, he
was himself appointed as a CIC!)To compound their violation of
trust (or more likely, to conceal it) thes Prime Minister's Office and
DoPT officials then hid papers pertaining to these appointments
from RTI applicants. Chief Information Commissioner Wajahat
Habibullah defended such concealment of documents with strange
reasoning and self-contradictory statements, including the claim
that it was discretionary upon the part of the PMO and DoPT to
share the relevant documents with the applicants. Are such arbitrary
and unlawful selections to Information Commissions and other
national commissions happening because of absence of norms?
Until now, many activists believed that this was the case. But recently,
it has come to light that this is not so - these violations go on in
spite of clear norms and procedures for search and selection of
candidates.

DoPT has laid out these guidelines for Central Government
departments. So why can't it practice what it preaches? It is
absolutely important that when a more tenured Chief CIC is
appointed at the end of the year, it will be someone who is chosen
by a widely known process, and using criteria that are clearly spelled
out to the public interest.
Krishnaraj Rao is an RTI activist, and a member of the
group that filed a PIL before Delhi High Court for
transparent appointment of CICs.

When Sanjib Tanti, a student leader in Udalguri district of
Assam, filed RTI applications to ask for information about the
Indira Awas Yojana and the MP and MLA local area
development funds they initially refused his application and
tried to dissuade him from filing the application. The information
he eventually obtained showed that over 60% of the houses
under the Indira Awas Yojana were not constructed. He was
later threatened and assaulted. In a separate incident, Niren
Pareekh and Christopher Minz, two other applicants from the
same district were beaten and hospitalised as they came out
of the BDO’s office after filing an RTI application.

In 2008 Asith Sangma exposed misappropriation of funds
by the Assistant District Magistrate (ADM) in South Garo Hills
district of Meghalaya. Instead of action being taken against the
ADM, a Rs. 60,00,000 defamation case was filed against Asith.
Having already lost Rs. 2,00,000 so far fighting the case and
given the monthly salary of Rs. 8,000 he gets from the NGO he
works for, the case is draining him financially.





departmental/intradepartmental notes and correspondence, papers
containing advice, opinions, recommendations or minutes for the
purposes of deliberative processes in a public authority" (excepting
opinions of scientific or technical experts). It also clearly exempted
"information in the nature of Cabinet papers".

The Freedom of Information Act, 2002, incorporated these
recommendations under Sections 8 (1) (d) and (e). It exempted
"Cabinet papers including deliberations of the Council of Ministers,
Secretaries and other officers" as well as "minutes or records of
advice including legal advice, opinions or recommendations made
by any officer of a public authority during the decision-making
process prior to the executive decision or policy formulation."

In 2004, when amendments to the Freedom of Information
Act were being deliberated, the National Advisory Council (NAC)
forwarded its recommendations to the Central government, based
largely on the draft prepared by the National Campaign for People's
Right to Information (NCPRI).

These recommendations differed from the Freedom of
Information Act in three crucial aspects. First, the NAC explicitly
included the term "file notings" in the definition of information under
Section 2 (d). Second, it removed any reference to file notings from
the list of exemptions under Section 8. And third, it qualified the
exemption enjoyed by Cabinet papers under Section 8 (i) as:
"Cabinet papers including records of deliberations of the Council of
Ministers, Secretaries and other officers, provided that the decisions
of Council of Ministers, the reasons thereof, and the material on the
basis of which the decisions were taken shall be made public after
the decision has been taken (emphasis added), and the matter is
complete, or over; provided further that those matters which come
under the exemptions listed in Section 8 shall not be disclosed."

When the RTI Act was finally passed on May 12, 2005, the
term "file notings" was conspicuously absent in the definition of
information (Section 2(f)). However the other two recommendations
of the NAC draft, as spelt out in the preceding paragraph, were
retained.

Leave Our RTI Act Alone
SOWMYA SIVAKUMAR

Nothing brings out the strength of the national Right to
Information Act– and its users - better than the fact that in its five
years of existence, it has managed to remain untouched despite
innumerable attempts to water it down. File notings, Cabinet papers,
deliberations of Ministers, identities of officers behind decisions,
processes of examination conducted by public authorities
presidential immunity, judicial exemption, non-friendly application
procedures, appeal rules, fees - name it, and one can conjure up
one instance after another where the adversaries of transparency
tried their sleight of hand to emasculate the people’s right to
information but eventually backed off.

What stands out in this stock-taking is that, no matter how
disparate are RTI users or their motivations, there is absolute
unanimity amongst them that the Act as it stands should not be
amended, and if at all for the better, it should be done through a
completely transparent process of widespread public consultation
and dialogue. This never-before-witnessed coalition of
accountability’s guardians  versus its antagonists and its success
in safeguarding this preciously-gained right showcases the triumph
of transparency, the power of giving power to the powerless, the
taking of roots of what we have so far only idealized as true
democracy.

Early Attempts
Or maybe the RTI Act was simply born with a resilient

immunity, given how it went through painful attempts of surreptitious
dilutions which had to be fought tooth and nail right from its very
conception.

The Shourie Committee draft (1997) - the precursor to the
Freedom of Information Act passed in Parliament in 2002 - explicitly
included in the categories of exempted information (Section 9)
"information in the nature of internal working papers such as inter-



The National RTI Act received assent from President A.P.J.
Abdul Kalam on June 15, 2005, with one rider. A leading English
television channel reported that the President sent a communication
to the Prime Minister expressing "notes government officials make
on files should remain classified. Or else bureaucrats will feel too
many obstacles in taking crucial decisions." Beyond this, it was
reported that he had sought continuance of presidential immunity
with respect to the Act and that any communication between the
Council of Ministers, the Prime Minister and Rashtrapati Bhavan
should be exempted from disclosure.  The Centre, in response,
reportedly stated that ”the claim of immunity and privilege has to be
based on public interest” but chose to be remain ambivalent on the
matter of file notings.

The Attacks Mount
Not for very long. Euphoric citizens all around were barely

putting their new-found tool to test, when the first axe was wielded.
In December 2005, the Prime Minister's Office instructed the DoPT
to make changes to the rules of the RTI Act, in consultation with the
Ministry of Justice such that "substantive file notings on plans,
schemes, programmes and projects of the government that relate
to development and social issues may be disclosed except those
protected by the exemption clauses u/s 8(1) (a) to (j) of the Act.
However, the Principal Information Officer appointed under Right
to Information Act may withhold the individual identity of the
functionary who has made the notings."

A Press Information Bureau release at the same time stated:
"It has been decided, however, that file notings relating to identifiable
individuals, group of individuals, organisations, appointments,
matters relating to inquiries and departmental proceedings, shall
not be disclosed."

Thus kicked off the storm over file notings. The 31st January
2006 ruling of the CIC ((No.ICPB/A-1/CIC/2006, Satyapal vs. TCIL)
put this to temporary rest but the DoPT continued with its flagrant
stance by adamantly refusing to remove the controversial line from
its website stating that file notings need not be disclosed under the

RTI Act. After repeated rulings in favour of file notings, one of the
Information Commissioners finally issued an ̀ ultimatum' to the DoPT
in July to remove the contentious part from its website. Even this
was brushed off as “plainly in excess of the lawful authority conferred
on the Commission under Section 19 of the Act,” in an opinion by
the Additional Solicitor General who held the July 13 order to be
“void” also because it was passed by a single member of the
Commission.

A few months down the line came the Chief Information
Commission’s 8th August 2006 decision directing the government
to provide it copies of late President K.R. Narayanan’s
correspondences to the then Prime Minister Atal Bihari Vajpayee
relating to the 2002 communal carnage in Gujarat. This was
challenged by the union government in the Delhi High Court -
marking the beginnings of a long drawn-out duel on transparency
issues between the government and CIC in the years to come.

In the meanwhile, the Cabinet had approved amendments to
the RTI Act.  A reading of the draft Right to Information (Amendment)
Bill, 2006 left little room for doubt that the December 2005 attempt
to exempt file notings (with some minor exceptions) had worked its
way back into the proposed amendments to the Act. Furthermore,
the new Sub-section 8(m) read almost identical to Section 8 (e) of
the old Freedom of Information Act, which the government had
pledged to improve upon. Worse, the list of exemptions were
proposed to be extended by excluding "information pertaining to
any process of any examination conducted by any public authority
or assessment or evaluation made by it for judging the suitability of
any person to appointment or promotions."

The main concern voiced by the PMO in defence of excluding
file notings is that it would deter officers from making frank
expressions of their views. Commenting on a press statement issued
by the PMO in August, former Prime Minister V.P. Singh remarked,
"The argument that public access to file notings would impede frank
expression of views by officers is a seriously flawed one...the truth
is that officers are pressured to record notings contrary to their



convictions or opinions, or those not in keeping with public interest
or the law, NOT by the public but their bureaucratic and political
bosses...these bosses already have access to file notings and do
not need the RTI Act to access them. On the contrary, the disclosure
of file notings would help ensure that officers are not pressured into
recording notes that are not in public interest. This would strengthen
the hands of the honest and conscientious officers and expose the
dishonest and self-serving ones."

An assertion borne out of seasoned experience, proved three
years later by the nationwide RAAG-NCPRI study on “Safeguarding
the Right to Information” (2008).  The study, interviewing thousands
of officers among others,  showed no forthcoming evidence that
access to “file notings” or other elements of the deliberative process
had posed a major problem for the nation. On the contrary, many of
the officers interviewed stated that the RTI Act was a “boon for honest
and sincere officer.,”

An unusual alignment of village folk and the urban lay,
forthright senior bureaucrats, ex-army officers, artists and students,
politicians and public personalities from every conceivable walk of
life at the  Jantar Mantar in Delhi in August 2006, saw the birth of a
vigourous “Save RTI” Campaign. The strong backing of former Prime
Minister V.P Singh and former Chief Justices of India like Justice
J.S. Verma, Justice V.R. Krishna Iyer and Justice P.B. Sawant
ensured that the amendments did not go through that monsoon
session of Parliament.

But the dust hadn’t quite settled yet. Just two days after Suresh
Pachauri, Minister of State for Personnel and Public Grievances,
announced that the proposed amendments would be withdrawn
that Parliament session, the government obtained a stay from the
Delhi High Court on August 22nd 2006 against the Commission’s
directive seeking inspection of the correspondence between
President K.R. Narayanan and Atal Bihari Vajpayee exchanged
during the anti-Muslim Gujarat riots of 2002. Additional Solicitor
General Gopal Subramanium and Standing Counsel Rajiv Mehra
argued before the court that the CIC's order was "erroneous, ultra

vires and untenable in law."
As incisively postured by journalist Vidya Subrahmaniam in

an article in the Hindu (dated Augist 28, 2006), “The story then is
not just about amendments to the RTI Act. It is also about a nodal
Information Commission that is under attack from all sides, an
Information Commission that cannot enforce its own orders, worse,
that cannot access information. Can there be a bigger irony than
this?”

Swift on foot, the Supreme Court suggested its own
amendments to the Act, which, if passed, would have simply placed
the judiciary outside the purview of the Act. The ex-Chief Justice of
India K G Balakrishnan’s open stance of shielding judiciary from
public scrutiny, the assets disclosure case and its outcome is history.
This is not even to speak of the PMO, CVC and CBI who were all
front-runners for seeking immunity under Schedule 2 of the Act soon
as it was passed.

Thus in the three  years after the Act was passed, every
conceivable attempt – big and small, explicit and through subterfuge
- was made to strike at the guiding principles that made for a
progressive Right to Information Act.

The 2009 Amendment Attempts
Even as RTI users and the bureaucratic machinery were

grappling with burgeoning issues in the implementation of the Act,
came another big blow.

In what appeared to be a direct contradiction to the 4th June
2009 address of the President of India to Parliament, newspapers
reported soon thereafter that the government was contemplating
amendments to the RTI Act in a host of areas including reviving the
bogey of file notings, restriction of access to Cabinet documents,
amendments to hike fees and so on.

Even changes to Schedule II of the Act, which didn’t strictly
need an amendment of the Act but a notificiation that had to be laid
before Parlament, were constantly contemplated.

In October, 2009, at a closed-door consultation with
Information Commissioners at a national level conference convened



by the DoPT, the Department sought their approval for amending
the RTI Act to exclude “information regarding discussions/
consultations that take place before arriving at a decision in a public
authority” (nothing but file notings under a new nomenclature).
Significantly, the proposed amendments also included introducing
an exemption by  giving powers to public authorites to dismiss so
called “vexatious and frivolous” applications; the government’s
newly-found bête noire. Shockingly, the minutes of this meeting
were not put in public domain despite many reminders to the DoPT
when finally Central Information Commissioner Shailesh Gandhi
decided to released his own recorded minutes suo moto and put
them up on the website in February 2010. The minutes clearly
revealed that the majority of the 60-odd ICs entirely vetoed the idea
of amendments, and only two officers agreed on the need to exclude
“frivolous and vexatious” complaints. Union Minister for Personnel,
Public Grievances and Pension Prithiviraj Chavan had proposed
seven amendments in all, arguing that these were needed to
“strengthen the Act.” The ICs pointed out that five of these required
change of rules at best and not full-fledged amendments. The other
two proposals were vetoed by all ICs present barring two.

As soon as RTI activists and concerned citizens got the wind
of the proposed amendments in October, they lost no time
congregating once again at Jantar Mantar on November 14th 2009,
opposing any move to amend and weaken the RTI Act.  A delegation
of 7 members, led by Aruna Roy and Shekhar Singh, met the DoPT
Secretary Shantanu Consul who confirmed that a set of amendments
were under consideration, but before any amendments were
approved, the DoPT would follow a transparent and open
consultative process. “All further attempts at amending the law will
be put on the DoPT website and affected parties and stakeholders
will be consulted before the government considers any amendments
to the law.”

Now, it is the Turn of Rules
The spectre of vexatious and frivolous applications must have

given someone sleepless nights. So even if the proposed
amendments to the Act were dropped, an ingenious route was
explored – via amendments to the RTI Rules.

In late 2010, crept up a new set of rules drafted by the DoPT,
which proposes to make mandatory for applicants, filing of
applications within a word limit 250 words and limiting the request
for information to  “only to one subject matter” . It also speaks of
passing on extra costs of providing information to applicants,
introducing the post of a Secretary to the Commission, who will be
the Chief Executive Officer and Registrar General of the
Commission, changes in appeal rules and procedures, cessation
of appeals on death of appellant and so on.

Reacting to the proposed changes, the NCPRI in its press
release dated December 13th resolved that  :

1. All amendments to RTI rules must be based on extensive
public consultations. Where public objections or suggestions are
ignored, reasons must be made public, in accordance with letter
and spirit of Section 4(1)(d) of the RTI Act.

2. Information Commissions should have complete freedom
to select its staff and allocate work and responsibility

3. Limitations of one subject and 250 words is ultra vires to
the Act and must be dropped

4. Subjective and unreasonable fees such as salary of staff,
hiring equipment cost will not charged for information and samples
requested.  For details, please refer attached power point
presentation

5. All formats should be indicative and not mandatory. No
appeal shall be rejected solely on the basis of not being in the
indicative format

6. Lack of self-attestation and verification of attached
documents, or missing documents shall not be grounds for rejection
of appeal. Applicant shall be given opportunity to complete
documentation and/or come attest documentation in case of dispute

7. Withdrawal of appeals should not be allowed; neither



should applications abate on death of applicant
8. Order of Commission should be announced in open court
It also emphasized the need for rules that strengthened

compliance with section 4 of the Act, the independence of the
Information Commissions and appointment of Commissiners,
disposal of second appeals in a strict timeframe and procedures to
access information due to threat to life and liberty, and on allegation
of corruption or human rights violations (Section 24) by organizations
exempted under ScheduleII.

In what can be seen as an important breakthrough in this
roller-coaster of repeated attempts to amend the RTI Act in the last
5 years, the DoPT has finally got down to making its intentions
public at the outset, and inviting public consultations before finalizing
its proposals. From shielding file notings to toying with word limits
of RTI applications – the come down by DoPT speaks for itself of
the victory of a united front to save the RTI Act.

Tampering with Schedule II of the RTI Act
On 8th of July 2009 the Minister of Personnel, Government

of India stated clearly that the Right to Information Act (RTI Act)
will be amended in reply to questions raised by 2 Lok Sabha
MPs. He further revealed that the purpose of the amendments
will be to a) review the list of organisations in the Second
Schedule of the Act (read with section 24) and b) make rules for
public authorities to disclose more information in non-strategic
areas.

When the RTI Act was passed in 2005 it excluded 18
‘intelligence and security organisations’ under Section 24 (read
with the second schedule). Later on new entities were added
and a couple of existing organisations were removed. As of date,
there are 22 such organisations excluded from ordinary
obligations of transparency under the RTI Act. (However even
these organisations are required to furnish information in cases
relating to allegations of human rights violations and corruption.)

What is worrisome is that Section 24 and the Second
Schedule has been misused in States like West Bengal, Tamil
Nadu and Uttar Pradesh. Entire categories of information have
been excluded under this section. For instance,

• In 2005 the Government of West Bengal listed topics
such as “sanction for prosecution”, “verification of antecedents”,
‘preparation of bills and rules” under the Political Branch of the
Home Department and “all police reports (except under orders
of the Court of Law)” under the Police Branch of the Home
Department as being excluded under section 24.

• In 2008 the Government of Tamil Nadu excluded the
Directorate of Vigilance and Anti-Corruption and the Tamil Nadu
State Vigilance Commission stating, " Of late there has been a
tendency on the part of some citizens to ask for a lot of
information under the Right to Information Act, 2005. The
Government feel [sic] that in vigilance cases giving information
at the initial stages, investigation stages and even prosecution
stages lead to unnecessary embarrassment and will hamper
due process on investigation."

• In 2009, the Government of Uttar Pradesh excluded
14 areas completely unrelated to security and intelligence
organsiations under section 24. Later 9 areas were withdrawn
but 5 continue to remain operational, namely, appointment of
Governors; appointment of Ministers of various ranks; letters
written by the Governor to the President; code of conduct of the
ministers and appointment of Judges of High Court. What is
publicly acknowledged as one of the most corrupt departments
. the department of civil aviation – continues to remain outside
the purview of the RTI Act despite widespread public outcry and
a case in court.

Source: http://www.humanrightsinitiative.org

Sowmya Sivakumar  is a freelance journalist in Jaipur





STATE RULES AND THE RIGHT TO
INFORMATION
RAKSHITA SWAMY

The Right to Information Act witnesses great variations in
potential and performance because of the different rules that each
state in the country drafts, supposed to offer an operative guideline
for the implementation of the Right to Information Act.  Rules for the
RTI Act are supposed to chart out the process of implementation of
what the legislation offers, and defines the ways through which it can
be achieved, and the means to be opted if the implementation falters.

Under the Right to Information Act, each State Government is
responsible for prescribing a set of rules that describe the manner in
which the State Right to Information Act can be implemented.

Suo Moto Disclosure
There are various examples of how a progressive set of rules

drafted by a certain State Government goes a long way in
strengthening the Act and enabling it to have a strong impact. For
example the Karnataka High Court has ordered the Government of
Karnataka to ensure that all copies of information that should have
been proactively disclosed under Section 4 of the Act, should be
released at Re 1 per page. The Government of Karnataka issues
strong rules for the implementation of Section 4 of the Act, which
deals with mandatory proactive disclosure of information by the
concerned public authority. It mandates that every public authority
should disclose the particulars of the organization, its functions, power
and duties of officers, norms, details of facilities to get information,
its decisions and facts related to any project scheme before the
initiation of the same. In addition, the Government of Delhi and
Maharashtra offer one of the strongest list of requirements that the
public authority is responsible for proactively disclosing- including
the power and duties of the officials of the public authority and reasons
for taking certain decisions within the authority. The state of Jammu

and Kashmir has the most detailed instructions for proactive
disclosure of information on the part of the public authority. It
mandates that” norms for discharging public functions;  details of
facilities available to citizens for accessing information;  name,
designation and other details of the Officer In-charge and the
Controlling Officer in each office;  all relevant facts concerning
important decisions and policies and reasons for those policies and
decisions – whether administrative or quasi-judicial and facts related
to any project must be published or communicated before its
initiation to persons affected or likely to be affected, should be
proactively disclosed by the concerned public authority under the
Act”. The Government of Jammu and Kashmir has set a most
appropriate example by coming out with a template for all public
authorities to implement Section 4 of the RTI Act, so as to maintain
uniformity in the information that each authority must publish within
120 days from the commencement of the Act.

Private Bodies
The Government of Jammu and Kashmir also includes any

society, cooperative society or any other body which receives
substantial financial assistance from the Government, public sector
enterprises with 51% Government owned equity and trusts
established by the Government, as being under the Right to
Information Act. It is the only state which uses its rule making powers
to extend the Right to Information to the largest category of private
bodies. Whereas the Government of Goa and Maharashtra consider
only those entities that receive financial benefits/ concessions from
the Government, as private bodies that must come under the purview
of the RTI Act. The states of Tamil Nadu, Rajasthan, Karnataka,
Delhi, Assam and Madhya Pradesh offer no such provisions.

Time Limit:
The Government of Madhya Pradesh fixes a time limit of 180

days for the State Information Commission to deliver its decision. It
is one of the only states in the country to bind the Commission to
deliver within a time period. Where the average time period given
for a public authority to respond to an RTI application is 30 days,



the Government of Karnataka and Maharashtra mandate that the
public authority is responsible for granting information or refusing
to give the information, within 15 days from the date of receipt of
payment of fee. In addition, the Government of Maharashtra also
mandates that when information is requested in matters of life and
liberty, it must be granted or refused within 24 hours of it being
asked, where the standard norm across all states is 48 hours.
Interestingly the State Information Commissioner of Madhya
Pradesh imposed a fine of Rs 25000 on a public information officer
for not providing information to an applicant within the time limit,
and ignoring the State Information Commissioner’s order for the
same.

States have also taken an initiative to launch innovative ways
through which the reach of the RTI Act can be extended. For example
Bihar was the first state to launch the ‘Jankari Project’. This project
enabled people to make RTI applications through the telephone.
The person who receives the call is responsible for drafting the RTI
application as per what transpires from the telephone conversation,
and forward it to the concerned department for providing appropriate
information. During the two years it had been in force, the call centre
received 22,600 calls, of which 7,070 were for submitting
applications under RTI, 3,016 were for filing the first appeal and
1,400 were for filing the second appeal before the State Information
Commission. But the project suffered from the instructions given to
telephone operators to end the call on the completion of a query
related to one subject matter. This resulted in a degree of
arbitrariness to rule what is defined as one subject matter. The
Government of Gujarat on the other hand, has initiated efforts to
enable people to apply for information online at
www.gujaratindia.com. which promises to have a special window
providing links to various State Departments.

It is evident that States exercise great responsibility in
strengthening or weakening the RTI Act through their powers of
rule making. It gives a well intentioned administration the window
of opportunity and space to ensure the legislation reaches its

intended purpose. However, making progressive rules is not the
end of its responsibility. The States must use their power to ensure
that rules are being implemented in letter and spirit, penalties are
being instituted for officials not complying with rules and constantly
learn from other State Governments on initiatives taken on their
part for progressive rule making and judge its extent of replication
keeping in mind local contexts.

Rakshita Swamy is Secretary, National Campaign for
People’s Right to Information





When one voice rules the nation
Just because they're on top of the pile

Doesn't mean their vision is the clearest
The voices of the people
Are falling on deaf ears

Our politicians all become careerists
They must declare their interests

But not their company cars
Is there more to a seat in parliament

Then sitting on your arse
And the best of all this bad bunch

Are shouting to be heard
Above the sound of ideologies clashing

Outside the patient millions
Who put them into power

Expect a little more back for their taxes
Like school books, beds in hospitals

And peace in our bloody time
All they get is old men grinding axes

Who've built their private fortunes
On the things they can rely

The courts, the secret handshake
The stock exchange and the old school tie

For god and queen and country
All things they justify

Above the sound of ideologies clashing
God bless the civil service
The nations saving grace

While we expect democracy
They're laughing in our face

And although our cries get louder
Their laughter gets louder still

Above the sound of ideologies clashing
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Looking back and looking ahead
MKSS COLLECTIVE

WHAT does it take to replace a culture of secrecy and control
with one of openness and participation? Clearly, much more than a
law. Yet, the passage of a strong right to information law is a historic
moment. It is true that as a 58 year old democracy, we have instituted
innumerable radical legal mechanisms that have resulted in little
change. So, is this another law that promises much, but changes
little? Will it turn out to be just another damp squib?

For many of us associated with the Right to Information (RTI)
campaign, this nevertheless marks a watershed. As part of a small
collective consisting primarily of poor and marginalised people who
raised a lonely voice over a decade ago, it was a rare privilege to
see those efforts merge with other processes and result in strong
national legislation. The physical journey has been interesting
enough, but it is the intellectual explorations of the future that we
need to pay attention to today.

While the passage of the RTI law was expected, the law in its
strong radical current form has amounted to a democratic coup of
sorts – a ‘political coup’ where a section of the top political leadership
mustered up the requisite political will to ensure its passage; a
‘bureaucratic coup’ where those practiced in legalese, including
former bureaucrats, used their expertise to plug crucial loopholes;
and an ‘activist coup’ with the delightful anachronism of groups of
largely illiterate villagers not only leading a campaign for an RTI
law, but also demonstrating its efficacy. The factor of timing is of
course crucial to all coups – and choosing the right moment for a
politically correct idea makes open opposition difficult. At the same
time, this remarkable legal victory now gives birth to a myriad
challenges for campaigners and supporters who intend to exploit
this legal space.

More than the law, the RTI is a process, a tool, a concept,
and a cultural approach to life. It is this generic approach that we



will have to adopt as we learn from the past, and look at future
possibilities. What is the potential and what are the obvious
roadblocks? Can we sharpen our understanding enough to facilitate
a cultural transformation? Can we use this to creatively meet the
challenges of our democratic future? The following parable might
help explain.

Aruna, Shankar and Nikhil were invited by HCM RIPA, the
officer training institute in Jaipur to speak to a group of officer trainees
about the right to information. It was decided that the presentation
be made in multiple voices. So on a cold winter day, five of us from
the MKSS, including Lal Singh, a small farmer from Sohangad
village, who had draped a durrie around himself to keep the cold
out, spoke. Half-way through it was announced that the time for the
session had been reduced, and that Lal Singh would have to say
his bit in three minutes. Having watched a lively, but fairly polarised
session thus far, Lal Singh got up in his safa, dhoti and durrie to
announce that he only needed a minute: ‘Without the right to
information, we feel our survival is at stake. You are clearly worried,’
he said looking at the future officers, ‘that with the right to information,
the survival of your power is at stake.’ He concluded, ‘But our
collective concern should be about the survival of our democratic
nation.’

In three powerful lines, Lal Singh had taken the kind of
intellectual leap this movement now needs to take. As Lal Singh’s
story so succinctly captures, here is an issue that is not really about
‘us’ versus ‘them’. It is in fact a means of facilitating the journey
through the complex confusion of democratic decision-making
towards a more ethical, rational, and participatory basis. RTI can
be a vital input to help arrive at truer synthesis in the dialectic of our
democracy.

For all these years, we as citizens have played our democratic
roles with eyes blindfolded, our hands tied behind our backs.
Democracy itself has become the captive domain of representatives
and officials. But much of this has been allowed to happen with
protests being confined to the decisions taken, and their fallout,

rarely questioning the process of decision-making itself. The right
to information offers an opportunity to start impacting the process.
As a consequence, it places a huge burden on both the
administrative structure and the citizens to change their relationship
with each other. The question is, are we prepared and willing to
make the effort required to bring about that change? As activists,
concerned individuals and ordinary citizens who have faced the
consequences of such exclusion, the burden will be on us as
potential beneficiaries, to initiate the change.

The RTI has been far too politically correct an issue to have
enjoyed the benefit of stringent criticism. But the lack of public
criticism is by no means an indicator of its universal acceptability.
Its many powerful detractors have fought a determined game of
subterfuge and sabotage to hold onto a regime of exclusive control.
The passage of this law marks for them a severe setback in the
legal battle. This loss was not due to any lack of effort. A curious set
of circumstances came together, wherein political will from where it
mattered aligned with the missionary zeal of tenacious and alert
activists, to leave the anonymous defenders of a regime of secrecy
stunned and outpaced.

The fact that they were on the wrong side of a campaign that
was difficult to publicly refute, has left detractors with few legitimate
avenues to air their grievances. We can expect more sabotage and
subterfuge in the implementation of this law. We now have a legal
fait accompli that offers a unique window of opportunity, combined
with enormous practical and theoretical challenges. We need to
face those challenges head-on if we are to make use of these new
openings in democratic decision-making.

To make optimum use of the legal space, we must appreciate
its wider context. One of the strongest living aspects of our colonial
legacy has been a culture of secrecy of our ‘babudom’. All questions
are treated with suspicion, and not only are answers not required to
be provided, the Official Secrets Act of 1923 expressly forbids the
dissemination of most information. This tenet of colonial governance
sat comfortably on the pre-existing feudal structure of exclusive



controls to produce a composite culture of secrecy. While the RTI
law provides a legal framework for dismantling exclusive control
over information, as we all know only too well, laws can at best
facilitate and enable change. Building a counter culture is the real
challenge. It is in these areas of contested ground that the RTI can
help us shape the nature of our democratic future.

This enabling tool should allow people to forge more
meaningful uses of current buzz words like transparency and
accountability, though how effectively remains to be seen. The
opening up of official information is viewed very differently by different
interest groups. The much talked about ‘good governance’ model,
which seems to emphasise a corporate management approach, is
criticised by people’s movements who have come up with a ‘people’s
governance’ approach. In both cases, words are a substitute for
substantive action and there isn’t enough specific detailing to build
a meaningful theoretical model.

If we don’t ask questions, we will get no answers. At the same
time, the right to information covers such a wide canvas that there
can be a whole range of people interested in promoting its use. It is
therefore necessary to understand through its particular application
just whom the questions and answers are likely to benefit and how.
While transparency and openness are in and of themselves
desirable, the use of access to information is not neutral. It is an
extremely powerful idea/issue/process/tool. The ‘who frames’ and
the ‘what’ of the questions asked, determine the defining of its
contours.

It would be useful, for instance, to look at some of the following
questions: Who is seeking information from whom? Who frames
the questions? What is the purpose for which information is sought?
What is the benefit expected to accrue from the answers? Are the
questions designed to merely curb corruption and increase
efficiency, or will they also allow for questioning of the premise itself?
Is the information obtained put in the public domain, or is it collected
for use for a different purpose? Can the information be directly
understood and used by ordinary people? Do the questions foster

more open and democratic debate? Are those who question willing
to subject themselves to the same exacting standards of
transparency and openness they demand from others?

There is also the challenge of gearing up the system to begin
answering the questions. This law not only overrides all contrary
provisions of the Official Secrets Act of 1923, but also requires a
decision-making structure to answer queries at every stage. There
exists a fairly efficient system of accountability of officials to their
superiors. In effect, RTI provisions turn that accountability towards
the people. The law has given the bureaucracy 120 days to make
all the necessary preparations. It has also provided penalties for
non-compliance, which should help bring officials in line. But without
immediate and strategic preparation, where information
dissemination is worked out and records of each department
demystified, we might have access to records without the capability
of understanding them.

From the point of view of facilitating an informed citizenry,
provisions for the suo-motu sharing of information seem to have
the most potential. This law places the burden of sharing information
on the officialdom – from the lowest patwari or panchayat secretary
to the heads of departments exploring complex policy options. This
is an area which will require the vigilant monitoring by experts in
every sphere where information is gathered and stored. The need
for backward and forward linkages begins with an understanding of
the adage that ‘the devil is in the details’ and citizens who want to
use information will have to learn to analyse the details. This can
often be a painstaking and tedious task, but is really the nuts and
bolts of an information campaign.

This has already become clear in the limited experience on
the use of information. In a campaign that was so far largely driven
by grassroot level information activists, there was constant follow-
up to address the modes of compliance, and the popularisation of
the idea. Without follow-up, the value of the information obtained
would have been lost. This relatively small area of information
seeking will have to rapidly and dramatically expand to cover even



those areas where government-citizen interplay is low, but the impact
on citizens lives remains high. It is only then that the RTI will be
able to take the jargonised debate about many issues to a higher
plane based on available facts and allow citizens to make informed
choices.

There is also the vital question – after information will there
be accountability? Right to information is most often seen as a
solution against corruption. But even the limited experience of states
where information related to corruption has been obtained,
processed, demystified, and presented for appropriate action, we
face another major roadblock. The system might reluctantly part
with information, but it will not act decisively on complaints of
corruption. It is obvious that seeking justice from an establishment
which is responsible for the fraud in the first place, will not produce
results. As the list of complaints grows with no real action taken,
frustration levels and cynicism also rise.

It was this dilemma of seeking justice from the same system
that malfunctioned and misappropriated that led us to explore the
mode of public hearings, where the strength of the platform
emanated from the people. In other words, the journey of
participatory governance might begin with seeking information, but
there is a parallel need to develop institutionalised mechanisms for
making it a practical reality. This is a complex and even more
contentious issue.

The experience with trying to institutionalise public hearings
into social audits has shown that both the follow-up requirements
on the part of the establishment, and its reluctance to allow
participation in governance has presented the danger of discrediting
institutions before giving them a chance to function properly.
Democracy has become a specialised form of governance, with
processes of decision-making far removed from the people.
Conceptually, the RTI seeks to reverse that trend. To realise its
potential, information activists will have to link it to the other
straightforward issues of participatory democracy.

Finally, we have to ask ourselves – do we have the wisdom,

commitment, and ability to return to the basic postulates of
democracy? Can common sense rule our actions where we go back
to the original ideas? Audits meant reading out aloud and obtaining
a peoples verification. The sixth standard definition of democracy,
‘By the people, for the people, with the people’, is a clear and simple
statement of participation. The talisman for the right to information
movement should be to provide the facts and look for ways through
which citizens can use those facts to confront the centres of power.
Only then can it can begin to realise its potential to become a tool
of empowerment for every citizen.

Jeremy Cronin, a leader of South Africa’s Communist Party,
put forward three challenges for South Africa’s democracy today.
He said that as citizens, ‘We have to learn to speak truth to power.
We have to make truth powerful. And we have to make the powerful
truthful.’ The right to information, wisely and effectively used, can
help us meet these challenges.

This article appeared in the Seminar Magazine Special
Issue No 551 dated July 2005

Mazdoor Kisan Shakti Sangathan (MKSS) is a grassroots
organization working in rural Rajasthan and it pioneered
the idea of Right To Information





NREGA audit: Bhilwara shows the way
VIDYA SUBRAHMANIAM

For watchers of India’s grassroots democracy, the place to
be in recently was Bhilwara in Rajasthan; the town and the
countryside were decked out in carnival colours for an audit exercise
that saw thousands come together — social rights activists led by
Mazdoor Kisan Shakti Sanghatan’s stalwart campaigners Aruna Roy
and Nikhil Dey, NGOs, State government officials and Ministers,
and observers from the office of the Comptroller and Auditor General
of India.

The project under the scanner was India’s showpiece
Mahatma Gandhi National Rural Employment Guarantee Scheme,
and the purpose of the social audit was to assess how the
programme worked, if it worked at all. Naturally, it was democracy,
warts and all, in exhibition, with commitment and dedication battling
entrenched vested interests at every step.

First, the positives. The most striking thing about the campaign
was its unflagging spirit. For close to a fortnight starting October 1,
bands of social audit activists, among them farmers, labourers and
schoolteachers, ate, breathed, slept and walked — yes walked —
NREGA. A total of 125 tolis (groups) set out on foot across 375
panchayats, poring over muster rolls, job cards, cash books,
technical sanctions and other NREGA documents. They carried out
spot inspections, gathered feedback from beneficiaries, and took
complaints right down to where it mattered — to the local post office
that blocked payment of wages and to the sarpanch who, villagers
fearfully whispered, had siphoned off NREGA funds.

The padayatris drew no stipend, not taking even a food
allowance, and quite gamely let on that “we were told we wouldn’t
get a paisa, and must ask for food from the villagers.”

For those of us in the media who had descended on Bhilwara
straight from the elitist environs of Delhi, there was something unreal
about so many young men and women toiling hard without

expectations of a reward. Yet how could anyone miss the
commitment of a people who trudged from village to village in the
hot afternoon sun, singing and shouting NREGA slogans? Sona
chandi main nahi maanga; gadi, bangla, main nahi maanga; Limca,
Shimca, Pepsi Cola, main nahi maanga; rozi roti, purna padhaiyee,
photocopy; desh ka kharcha, kharcha ka hisab, main ne maanga (I
don’t want gold and silver; car and bungalow; nor do I want Limca
and Pepsi Cola; But I do want food, full literacy, photocopies and an
account of public spending).

A bigger surprise was the Rajasthan government’s drive and
enthusiasm. The young District Collector of Bhilwara, Manju Rajpal,
was on the job 24x7, making surprise checks, holding meetings
late into the night, examining complaints and booking FIRs against
errant panchayat staff. Banna Lal, the State government’s newly
appointed director of social audit, came with a formidable reputation,
having unearthed a huge scandal in a food-for-work programme in
Janawad in Rajsamand district. Also in Bhilwara for the audit was
the State Commissioner for NREGA, Rajendra Bhanawat — again
a tough taskmaster judging by the steel he displayed at a meeting
with zilla parishad Chief Executive Officers. When a CEO quoted a
village sarpanch as saying he needed to share his bribes with
“people on top,” Mr. Bhanawat shot back: “Who are the people on
top? I want the names.”

But this was not all. The Rajasthan Minister for Panchayati
Raj and Rural Development Bharat Singh sat through five hours of
a jan sunwai (public hearing) on the social audit, and the final day
saw the organisers debate the outcome of the audit in the presence
of Union Minister for Rural Development C.P. Joshi. Mr. Joshi, of
course, was brought by a personal reason to Bhilwara: It is his
parliamentary constituency.

Prima facie it all seemed too good to be true. As a hack
remarked, the selfless MKSS activists, the earnest Collector, a
government that would go the extra mile to facilitate the audit, all
recalled a 1970s feel-good Doordarshan documentary more than
real-time India with its conflicts and confrontations.



Obviously, the Bhilwara project was not quite the glitchless,
seamless mass movement it appeared to first-time observers.
Behind the impressive grand finale was a history of struggle for
accountability in public spending. The MKSS had met with resistance
in all its previous social audits in Rajasthan. In 2008 in Jhalawar,
MKSS audit members were brutally set upon by village officials.
The Bhilwara audit was itself preceded by days of dharna by
sarpanchs (village heads) who feared being held to account. And
though they came around eventually, the truce turned out to be
fragile. In a lot of places, the records had to be wrested from reluctant
panchayat officials. There were also showdowns between the
sarpanchs and the auditors at many of the jan sunwais held on the
penultimate day. In Baran village, a young woman auditor who
reported irregularities in NREGA work was heckled by sarpanchs
who told her plainly that she was a busybody. In Taswaria, the village
heads insisted on being spared punishment for wrongdoings,
unmindful of the presence of Minister Bharat Singh.

The social auditors confronted irregularities almost
everywhere, and these went well beyond the expected complaints
around delayed and stalled payment of wages. Job cards, required
by law to be in the beneficiaries’ possession, were routinely withheld
by the panchayat staff, resulting in NREGA workers not being able
to claim what they earned. NREGA is premised on simple
transparency, an example being the use of village walls to display
work and payment details so that these become public knowledge.
Yet the auditors repeatedly found fake muster rolls, bare walls and
misplaced job cards. The material used in construction work was
substandard and record books showed inflated figures against
usage.

In the villages in Panchayat Samiti Hurda, the auditors were
stonewalled by a vexing collusion between the panchayat staff and
a powerful section of villagers for the use of JCB earthmovers for
digging trenches. NREGA’s cost components are just two, labour
and material, with asset creation being the end product. Yet because
the programme’s primary objective is labour employment, machines,

which would speed up asset creation, are excluded from it unless
justified by impossibly difficult terrain. Even in such a situation,
machines must be separately accounted for and not adjusted against
material costs.

The sarpanch-villager collusion worked like this: The sarpanch
and his acolytes would hire the JCB machine to cut down time and
labour, yet fudge the record books to show full employment and
extended periods of work, thus earning huge sums of money for no
labour at all. Obviously, the conspiracy excluded the bulk of the
workers in whose names the wages were drawn. When social
auditors brought up this point at the Taswaria public hearing, they
were shouted down by the sarpanchs and their supporters, all
insisting that they were not up to doing tough NREGA labour. One
villager challenged MKSS functionary Shanker Singh to do the
labour himself.

Mr. Singh tried reasoning with the angry gathering. Using
limericks and humour, he argued that the JCB was not an innocent
machine but a precursor to big corporate giants eyeing the NREGA’s
vast funds. “Mind you, the minute corporates come in, NREGA goes
out,” Mr. Singh said, comparing the situation to the story of the mouse
and the fat man. The man was unperturbed when the rat ran over
his belly but in reality the rodent had shown the way to snakes and
scorpions that would surely follow. As Mr. Singh explained to The
Hindu, in Rajasthan alone, an estimated Rs. 9,500 crore will be
spent on NREGA in 2009, making the programme lucrative for big
corporates. If they came in, the NREGA would cease to be a wage
employment programme.

The roadblocks that the Bhilwara social audit teams faced
cannot however detract from the achievements of the exercise,
which for the first time ever united two sections conventionally at
loggerheads: civil society and government. And obviously the
irregularities we witnessed in Bhilwara were nothing compared to
the situation in other States where NREGA was struggling to get off
the ground.

Reluctant as the Bhilwara sarpanchs were, they produced



the account books in the end, enabling the audit teams to understand
how the system worked and plan for future improvements.

As Ms Roy explained, “Yes, there are irregularities but I would
think these form a small proportion of NREGA work. More to the
point, through years of struggle we have institutionalised a system
of transparency in Rajasthan which ensures against big scams.”
Mr. Dey saw the audit as a prototype for NREGA assessment
elsewhere in the country. “We have shown that given political will,
resistance can be beaten down.”

from The Hindu

Vidya Subrahmaniam is a journalist

Whistleblowers face persecution in Meghalaya
Even before the euphoria over the Whistleblower Bill could settle

down, an incident of victimisation and persecution of whistleblowera
has come to light. This time from Meghalaya.

Three tribal women from Jongsha village, in East Khasi Hills
district, had been ostracised by the traditional tribal village court
(called 'Dorbar' in Khasi parlance) for unearthing a scam in the
implementation of Mahatma Gandhi National Rural Employment
Guarantee Scheme (MGNREGS).

The anomalies in implementation of MGNERGS in the village
came to light when the three women – Fatima Mynsong, Acquiline
Songthiang and Matilda Suting, filed an RTI query with the Block
Development Officer. Since then, the three women and their families
have been facing social boycott by the villagers on the order of the
'dorbar'. The 'dorbar' has prohibited the women and their families
from availing ration from the fair price shops, benefits of Anganwadi
centre and facilities of public transport, besides imposing other social
as well as economic restrictions.

Ironically, many of those villagers who are now boycotting the
three women, had been at the receiving end of corruption, allegedly
being perpetrated by the village headman Karmelin Rynjah.

Rynjah, however, defended the verdict of the 'dorbar', saying it
was a "decision of the majority," besides pleading innocence in the
corruption case.

Official sources said the RTI query filed by the victims revealed
that there was no accountability on the part of the village employment
council with regard to implementation of MGNREGS.

The victims have now approached Meghalaya Right to
Information Movement, an NGO, for help. With whistleblowers
increasingly being targeted by the accused, the Centre had last
month introduced a landmark Bill in the Lok Sabha to provide
safeguards against victimisation of persons reporting corruption by
public servants and punishment for revealing identity of
complainants.





Social Audit in Andhra Pradesh – An experiment
in pro-active governance
SOWMYA KIDAMBI

I. Background of Development Programmes
Government of India has spent vast sums of money on various

poverty alleviation programmes across the Country since
Independence.  Most Schemes are being implemented by the States.
Yet, despite all this spending, stark poverty and inequalities remain
due to the fact that intended benefits of the programs do not reach
the poor. One reason for this is the inherent malpractices that lead
to the dilution and deviation in the implementation of the programs.
More often than not the poor are neither aware of the objectives of
the program nor aware of their rights and entitlements as the
intended beneficiaries.

Administrative Reforms and initiatives to enhance the
transparency and accountability of programmes through
streamlining of service delivery systems are an intrinsic part of
governance and built in to the Mahatma Gandhi National Rural
Employment Guarantee Act. The thought behind this being that the
poor for whom the program is implemented are made aware of
their rights and entitlements, participate in the program design,
decision making processes and monitoring and evaluation of the
program.

It is keeping in mind this facet of enhanced transparency and
a more accountable service delivery mechanism that the Department
of Rural Development, Government of Andhra Pradesh felt it
necessary to have an independent evaluation mechanism of the
implementation of this flagship programme.

II. Relevance and criticality of Social Audit
In this context the concept of Social Audit has become

important, where in the community audits the program and its
implementation with support given by external facilitators. Coupled
with the Right to Information Act, Social Audits have a tremendous

potential in bringing out and ultimately reducing corruption,
malpractices and deviations and in the process cleaning up the
implementation of the program.

 III. MGNREGA - AP
The National Rural Employment Guarantee Act (MGNREGA),

implemented as the Mahatma Gandhi National Rural Employment
Guarantee Scheme, MGNREGS at the State level was enacted on
August 25, 2005. The MGNREGA provides a legal guarantee for
one hundred days of employment in every financial year to adult
members of any rural household willing to do public work-related
unskilled manual work at the statutory minimum wage.

This act was introduced with an aim of improving the
purchasing power of the rural people, primarily semi or un-skilled
work to people living below poverty line in rural India. It attempts to
bridge the gap between the rich and poor in the country. Roughly
one-third of the stipulated work force must be women.

The Central Government meets the cost towards the payment
of wage, 3/4 of material cost and certain percentage of administrative
cost. The State Government will be expected to meet the costs
incurred towards unemployed allowance, 1/4 of material cost and
administrative cost of the State council.

Adult members of rural households submit their name, age
and address with photo to the Gram Panchayat. The Gram
panchayat registers households after making enquiry and issues a
job card. The job card contains the details of adult members enrolled
and his /her photo. Registered persons can submit an application
for work in writing (for at least fourteen days of continuous work)
either to the panchayat or to the Programme Officer.

The panchayat/programme officer accepts the valid
application and issues a dated receipt of application; letter providing
work will be sent to the applicant and also displayed at panchayat
office. The employment is to be provided within a radius of 5 km: if
it is above 5 km extra wage are to be paid.

If employment under the scheme is not provided within fifteen
days of receipt of the application daily unemployment allowance



will be paid to the applicant.
IV. Social Audit in MGNREGS-AP
 An integral part of the Mahatma Gandhi National Rural

Employment Guarantee Act pertains to the role of ‘Social Audits’ as
a means of continuous public vigilance (MGNREGA, Section 17)
for ensuring public accountability and transparency in the
implementation of projects, laws and policies.

The social audit process as it is being implemented in AP,
includes public vigilance and verification of the various stages of
implementation following which ‘Social Audit Forums’ are organized
where information is read out publicly, and people are given an
opportunity to question officials, seek and obtain information, verify
financial expenditure, examine the provision of entitlements, discuss
the priorities reflected in choices made, and critically evaluate the
quality of works as well as the functioning of the programme staff.

Thus, the Social Audit Forum not only gives people an
opportunity to review compliance with the requirements of
transparency and accountability, but also serves as an institutional
forum where people can conduct a detailed public audit of all NREGA
works that have been carried out in their area since the inception of
the Scheme.

V. Social Audit Initiative – Formative years
The Social Audit process of the MGNREGS began in the State

of Andhra Pradesh in the year 2006 with the Department of Rural
Development initiating it under its Reform Action Plan. Starting with
a pilot, presently the Social Audits are ongoing in all 22 MGNREGS
districts.

In the initial phase of the Social Audit the biggest challenge
was identifying the right kind of facilitators who would handhold the
process. For this 35 persons drawn from Unions and NGOs having
10-15 years grass root level experience of working on peoples issues
were trained as State Resource Persons. In every NREGS-AP
district a pool of District Resource Persons @ 20 per district were
trained as facilitators. Training modules, training films and step by
step procedure for doing Social Audit was developed. Today after 5

years the State is slowly progressing towards a scenario where
Social Audits will take place every 6 months. So far, 4 rounds of
Social Audits have been carried out in all the 22 MGNREGS districts
of AP;

The Administration has also not stopped short of training
MPDOs /Program Officers in the SA processes;

In September 2006, a mass social audit of 600 villages in 39
mandals (Blocks) of Ananthapur was conducted by 1500 volunteers
from over 31 NGO’s. The final day’s event was attended by the
Minister Rural Development and 4 State level Ministers. No effort
was spared to ensure that the District Administration is fully
sensitized towards the Social Audit process.

 V. Social Audit process
The Social Audits are conducted for most part by literate youth

(men and women) from the laborers families who are called Village
Social Auditors (VSA). These VSAs are by and large from the poorest
of the poor families and dalit families. The Audits take place through
a randomized process at the Zonal level where Resource Persons
are allotted to mandals (Blocks) within a zone. They file an
application with the MPDO/ Assistant Program Officer by the District
resource persons invoking the spirit of the RTI quoting Section 17
of the NREGA, and Ministry of Rural Development Guidelines, where
information is to be provided within 7 days, for relevant records of
the EGS in the Mandal (Block).

The SRP/DRPs then go into the villages of the Mandal (Block)
and identify active literate youth (3-4 per village), Village Social
Auditors, from the laborers families. These youth are trained in Social
audit processes over a three day period. Training includes main
features of the MGNREGS, Right to Information Act, SA processes
and also study of the MGNREGS records pertaining to that Mandal
(Block). They are then formed into teams and these teams are
allotted villages. The Social Audit process at the village level consists
of door to door verification of the muster rolls, verification of the
labourers Job cards and Account passbooks, focused group
discussions, and at the end of the verification they call for a gram



sabha. The teams stay in the villages throughout this time period. A
large part of the Social Audit process involves creating awareness
regarding the rights and entitlements of the wage seekers. Through
slogans, songs and pamphlets as well as through village meetings
labourers are encouraged to scrutinize the implementation of the
MGNREGS.

The Social Audit process culminates with the conduct of a
public meeting at the Mandal (Block)level where the  social audit
reports are read out in the presence of the public, people’s
representatives, the concerned EGS functionaries and senior
officers of the government. It is the responsibility of the Presiding
Officers to ensure that corrective action is taken in the Social Audit
meeting itself.

VI. Impact of the Social Audit Process
To ensure that the Social Audit process remains above

influence the Government of Andhra Pradesh setup an independent
Society for Social Audits, Accountability and Transparency (SSAAT)
in the year 2009. It also issued a G.O allocating 0.5% of the State’s
MGNREGS budget for the conduct of Social Audits.

So far, 4 rounds of Social Audits have taken place across the
1085 mandals (blocks) of the State identifying a total deviation of
Rs.100, 10, 67,543 crores out of which Rs.21,93,37,607 crores have
been recovered.

While 37,861 functionaries have been identified as committing
irregularities in the implementation of the Scheme 9456 functionaries
have been dismissed and 466 have been suspended. 639 FIRs
have been registered and 4185 departmental enquiries are in
progress.

IX. Charting the future
Today, the Society for Social Audit, Accountability and

Transparency has a vibrant resource base of 800 people who work
as full time facilitators and more than 75,000 youth have been trained
as Village Social Auditors (VSAs). More and more MLAs as well as
MPs have begun the SA public hearings in their constituencies.
Questions are raised in the Assembly regarding the Audit reports.

With the path for the Social Audits carved out in the State the
impact both social and political are being seen. Labourers in the
villages have started becoming more vocal about the demands for
their rights. Recently, they confronted a presiding officer during the
public hearing because they felt that his decisions were anti-poor
and that he was trying to protect the employees.

In a country considered to be the world’s largest democracy,
the rights of the poor can only be protected if they are given an
opportunity to confront and demand accountability of the powers
that be. The Social Audits in AP are an attempt to realize that dream.
It is best summed up in the words of the South African Communist
Party’s leader Jeremy Cronin – “We have to learn to speak truth to
power. We have to make truth powerful and we have to make the
powerful truthful.”

Sowmya Kidambi is director, Society for Social Audit,
Accountability and Transparency (SSAAT), Andhra
Pradesh





No guarantees anymore
SOWMYA SIVAKUMAR

The scene was at Jhalon ki Madar Panchayat, Rajsamand
district, Rajasthan, year 2002. C.P Joshi, the then Panchayati Raj
Minister of Rajasthan, retorted to an unhappy pradhan at a jan sunwai
of public works — “The right to information is here to stay. It has
become a part of the Constitution, whether we all like it or not. These
social audits will happen. The sooner we accept this, the better we
will be able to use our rights.”

Today, C.P Joshi is at the helm of the Rural Development
Ministry for the entire country. Call it irony, the turning of tide or
coincidence, but social audit of the Rs. 40,000-crore Mahatma Gandhi
National Rural Employment Guarantee Scheme (MGNREGS) in his
own home state is on the brink of collapse.

Sarpanches and gram sewaks are out on the streets, rioting
and striking, refusing to do what has been ordained by the government
as a state-wide social audit of all MGNREGS works in every village
in the state. The social audit, scheduled to begin on August 26, has
proved an utter non-starter with sarpanches boycotting it widely and
gram sewaks (Panchayat secretaries) going on strike. All of a sudden,
the sarpanches — seen as the mascot of decentralised grassroots
governance — are playing just this card to assert their ‘rights', the
right to procure materials under the MGNREGA so that their pockets
don't dry up, and the right not to do social audits. The Opposition
parties have of course, jumped in to do their bit of politicking, with ex-
Chief Minister Vasundhara Raje and 60 to 70 BJP MLAs courting
arrest, following the arrest of four MLAs and BJP-rebel Independent
and Dausa MP, Kirorimal Meena, all openly sympathising with the
sarpanch protests. Quickly, the entire matter has burgeoned into a
huge political game, with the real issues getting lost in the din.

In a matter of five years, the entire conception, formulation
and practice of social audits in the state as an independent, open,
inclusive, fair and participatory process where people — whether

from inside or ‘outside' (read activists, researchers, concerned
individuals etc.) — could objectively facilitate and enable labourers
to assert their rights has been systematically attacked and
dismantled. In its place has crept up a debilitated and senseless
version where the corrupt system will audit itself and still call it a
social audit! And to give all this a legal backing, the vested interests
have an ally in the centre, which has quietly and strategically
amended Section 13 b, Schedule I of the Act (read on for details),
keeping ‘outsiders' at bay in the whole social audit process.

How the cookie crumbled
A step by step construct of how this happened:
The NREGA 2005 historically made social audit mandatory

under Section 17, vesting these powers with the Gram Sabha.
Section 13 of Schedule I (at the end of the Act) reiterated that “every
scheme shall contain adequate provisions for ensuring transparency
and accountability at all level of implementation.”

In addition, the Operational Guidelines 2008 of the NREGA
2005 envisaged Social Audit Forums, defined as “periodic
assemblies convened by the Gram Sabha as part of the process of
social audit” where a mandatory review of all aspects of the social
audit would take place at Gram Sabha meetings to be held at least
once in every six months, solely for this purpose.

Thus, although the ‘social audit forums' were seen as special
purpose ‘Gram Sabhas' (which is the entire body of voters in the
Panchayat), the guidelines explicitly stated that the forums would
not be presided by the sarpanch (who is usually the chairperson of
the Gram Sabha), ward panch or anyone to do with the Panchayat
or any implementing agency. It also specified that the secretary of
the forum must be an official from outside the Gram Panchayat and
the person responsible for presenting the information should not
be a person involved in implementing the work.

At this juncture, neither the Act nor any specific government
order refrained activists or NGOs from playing a role in mobilising
people or participating in social audits. In the meanwhile, the
Campaign for Right to Work and Right to Information (or SR Abhiyan,



a loose network of NGOs and activists in the state) initiated a series
of social audits in the mass padyatra mode with the local people in
districts like Dungarpur, Udaipur, Sirohi, Karauli, Banswara, Jhalawar
and Bhilwara. While the initial social audits went off without much
of an opposition, the backlash started visibly from the Banswara
social audit. The Bhilwara audit was the first attempt by the Abhiyan
and government to come together in a participatory mode and
conduct an audit of each and every village in an entire district. The
intention then was to replicate this in every district of the state. It
thus came down as an inescapable reality to the corrupt elements
that social audits were here to stay and it would be their ‘number'
too one day.

The progressive resistance from vested interests came from
those immediately affected — the sarpanches and the gram sewaks
— and they were also the most vociferous in their protest. Following
the Bhilwara social audit in October 2009, which uncovered huge
frauds in the material component alone, they mounted pressure on
the state government with strikes and gheraoes and even went to
the High Court. The state government acted decisively by taking
away their responsibility of making material purchases and giving it
to the block offices instead. This was more than what the sarpanches
could stomach, and the protests exploded.

This is where the amendment to Section 13, Schedule I of
the Act came to their aid. The amendment itself was done
surreptitiously, and discovered much later by activists only when it
was used against them. Done by the Central Government through
a gazette notification dated December 31, 2008, it played right into
the hands of sarpanches in Rajasthan who specifically used the
clause 13(b)(xi). It stated “the social audit process shall be open to
public participation. Any outside individual person apart from the
Gram Sabha shall be allowed to attend the social audit as observers
without intervening the proceedings of the Social Audit (bold added
for emphasis).” The sarpanches gained respite with the High Court
staying the entire social audit process in the state, ruling that Section
13b had to be followed to the letter. With this, the social audits as

done earlier in a campaign/participatory mode, came to a standstill.
An outcry by the Campaign and worries on account of

corruption established in previous audits led the government to
announce ‘special audits' in all 36 districts (one Panchayat in each
district was chosen) in December 2009. Irregularities to the tune of
Rs. 6.2 crore were discovered, averaging around Rs. 21 lakh in
each Panchayat.

After the Panchayati Raj elections early this year and
increasingly succumbing to pressure, the state government came
out openly and announced a state-wide social audit exercise —
their way. Section 13(b) became the guiding light for all social audit
in the state, and any outside participation became a strict no-no.
The entire onus of conducting the social audit was placed on a
social audit committee, to be appointed by the Gram Sabha in every
Panchayat. Everyone, the government included, knows that the
Gram Sabha is a wonderful concept that remains to date on paper.
Besides, the sarpanch is the Chairperson of the Gram Sabha, so
this amounts to saying that he would have the final say in forming a
committee which would audit works implemented by him! What's
more, the state announced social audits sought to restrict any
participation from outside, paradoxically, quoting the rights of the
Gram Sabha (a weak institution in reality) as supreme.

“The restricting of participation of anyone with informed opinion
and data, in the social audit process is the denial of a citizen's right
to monitor public funds. The decision should be taken by the local
inhabitants of the Panchayat in the Gram Sabha, but authentic
information cannot be denied voice or blocked in any review of public
spending…. citizens of India cannot be restricted from contributing
to the process and sharing information with people,” wrote NAC
member and social activist Aruna Roy in a recent communication
to C.S. Rajan, Principal Secretary Rural Development, Government
of Rajasthan.

But what renders the State Government's present social audit
framework entirely unworkable is that it goes against the basic tenets
of audit, which calls for a total separation of the implementing and



the auditing agencies. A perusal of circulars and orders issued by
the state government on its scheduled social audits shows that this
principle stands completely violated — everyone from the social
audit facilitators at the Panchayat level to the grievance redressal
authorities have been drawn from the very system that it is supposed
to audit. How can one then even remotely expect the process to be
free, fair or meaningful? Sure enough, for these reasons, combined
with open resistance, the social audits planned in the state from
August 26 onwards flopped.

Diluted
In the meanwhile, the working group on transparency and

accountability of the Central Employment Guarantee Council,
headed by Aruna Roy, submitted a report to the Central Government
in July highlighting the shortcomings of the social audit process in
the light of the section 13b amendment. Significantly, a communiqué
from C.S. Rajan to the Rural Development Secretary, Government
of India in February had actually provided the basis for a
reformulation of section 13b, upon which a set of recommendations
were jointly worked out by the working group members and the
rural development department. They envisage a government-
supported but autonomous Directorate of Social Audit in every state,
the formation of social audit committees independent of the
implementing agencies or persons and an open and inclusive
process where any individual can participate, testify and place on
record their observations at the social audit forums. However, in a
later communication to the Central Government on July 22, the
Principal Secretary has suggested further modifications, once again
introducing scope for serious dilutions.

The working group's report has been discussed in three
rounds of meetings so far with C.P. Joshi and other representatives
of the Central Government. Even prior to this, Aruna Roy had written
to C.P. Joshi twice, flagging the urgency of bringing in social audit
rules and reformulating Section 13b. On December 30, 2009, she
wrote emphasising the violation of the principles of audit by Section
13b as it stands and the lack of openness it implied, calling for an

immediate change. A draft of NREGA Social Audit Rules, as worked
out by a working group of the MoRD in March 2008 was also sent to
him, that, if introduced immediately, wouldn't have given any scope
for the surreptitious amendment to section 13b. In March 2010,
she again wrote to the Minister along with the interim
recommendations of the CEGC working group, stating, “The group,
in the light of the above deliberations, has passed a resolution to
request MoRD to amend the clause 13(b) of Schedule of the Act
immediately as per the attached recommendation, so that public
monitoring and effective social audits face no legal bottlenecks...”
Over two years have passed since the MoRD working group's draft
social audit rules were framed and close to a year since urgent
requests to rework section 13b have been repeatedly sounded out
to the Minister. This silence and inaction can only be seen as an
affront and plain disrespect for people who depend on the
MGNREGS for their sustenance.

The present impasse
Clearly, the social audit of MGNREGS works has reached a

deadlock which doesn't augur well at all for the scheme and the
lakhs of people who depend on it as their lifeline. In Rajasthan,
which had a head start in the process compared to many other
states, the SR Abhiyan realised early on that going it alone had its
limitations. The reach was limited, the follow-up was often slipshod
and nothing much happened beyond suspending the lower level
functionaries and political representatives. While the strength and
awareness that the local people acquired by these one-off social
audits was immense, it needed an institutionalised mechanism to
keep it sustaining and truly empowering. On its side, the government
has the reach and resources to take social audits to every corner of
the state. The wall painting of MGNREGS works down to the last
detail in each and every Panchayat is a case in point. Moreover,
the government also realised the advantages of ‘partnering' with
the NGOs with their prior experience in conducting such audits, but
it has been unable to stick to its stand in the face of constant pressure
from vested interests and the Section 13b amendment.



Silver Lining: The Andhra Experience
For those who see this as a hopeless situation, there are

important lessons to be learnt from Andhra Pradesh. AP has put in
place a system where an autonomous Society for Social Audit,
Accountability and Transparency (SSAT), led by a social activist
(and not a government servant) has institutionalised social audit of
MGNREGA in such a way that maximises government support but
minimises its interference. Importantly, it has kept up a separation
of the implementing and auditing bodies and proved that ordinary
labourers when imparted with the right skills can conduct effective
social audits. Today, social audits are done regularly in all districts
of AP. Social audit teams are selected from among villagers based
on a randomised process and trained by district resource persons,
themselves selected and trained by SSAT. They are then allotted
villages to conduct the social audits, thus avoiding the pitfalls of
Gram Sabha selection, auditing in one's own village etc.

The effects, to say the least, have been dramatic. As of June
30, 2010, Rs. 82 crores worth of misappropriated funds have come
to light, of which around Rs. 15 crores has been recovered; 33,807
field-level functionaries have been implicated; 3,842 staff have been
dismissed based on the social audit findings and 1,430 suspended.
A total of 548 FIRs have been lodged and 1,220 departmental
enquiries have been initiated. All this has been possible by 60,000
village social auditors (wage earners trained in social audit) trained
by 700-odd district and state resource persons largely drawn from
civil society organisations and 22 technical resource persons.
Nothing could establish with more clarity, the benefits of
institutionalising social audit in an open and participatory way.
Andhra Pradesh's initiatives and its outcomes silences in one stroke
all the opponents of social audit in the rest of the country. It is
noteworthy that this approach to social audit is expounded in the
‘NREGS-AP Conducting of Social Audit Rules' adopted in 2008,
based on the very recommendations of the MoRD working group
which is facing clandestine resistance at the central and other state
levels.

In conclusion, it appears that the single most important
ingredient missing in the social audit attempts in Rajasthan is the
absence of a strong political and administrative will. Andhra has
shown what a state can achieve with a strong resolve, versus a
weak one.

The Rajasthan government in turn could spin the present
impasse it sees itself in, into a golden opportunity by taking a bold
step to bypass the sarpanches with their corrupt intentions and reach
its voters directly. If the voters will not forgive the government for
running a fund-flushed scheme for vested interests rather than for
its actual intended beneficiaries, they are also bound to be won
over if the benefits actually accrue to them. It is a hard decision to
make, but institutionalising social audits in a foolproof way, rather
than bending to a bunch of sarpanches, is the only way out.

From The Hindu

Sowmya Sivakumar is a freelance journalist in Jaipur





Using the RTI Act 2005 to expose extreme
human rights abuses
AMAN BIRADARI

This case study discusses how Nyayagraha , a people’s
campaign to use the law and democratic instruments to secure
justice, has used the RTI Act 2005 to obtain and deploy information
about mass-scale human rights abuses in Gujarat in 2002 and
Punjab between 1984 and 1994.  Nyayagraha’s experiences so far
indicate the RTI Act’s enormous potential as a tool for accountability
in the most serious human rights violations.

I. Introduction
This case study discusses the use of the RTI Act 2005 to find

information about state involvement in serious abuses of human
rights, including state-supported or organised violence, extra-judicial
killings, disappearances and torture.  Nyayagraha has used the
RTI Act 2005 to strengthen legal battles for justice for the survivors
of the anti-Muslim massacres in Gujarat in 2002 and anti-Sikh
massacres in 1984.  Members of Nyayagraha have used the RTI
Act to extract specific information required for pursuing legal cases
for survivors of the violence in Gujarat. The RTI Act was a valuable
lever in extracting information from government machinery that was
systematically subverting attempts to hold the State accountable
for the violence in 2002.

In 2008, those involved with Nyayagraha decided to go beyond
deploying the right to information to scrutinise and strengthen
criminal trials, and also use the RTI Act 2005 to extract information
about systemic commission, collusion and apathy by the State in
mass-scale human rights abuses in Gujarat and Punjab.  This case
study focuses on the latter use of the RTI Act.

II. Issues and Facts:
We filed applications asking for information on the following

human rights issues :
- 4 applications regarding mass cremations of individuals

killed extra-judicially in Punjab between 1984 to 1994
- 4 applications regarding compensation given to survivors

of the 1984 riots in Delhi
- 13 applications regarding the numbers of missing and dead

people after the 2002 violence across various districts in Gujarat
- 13 applications regarding cases of sexual violence

registered in Gujarat in 2002
- 1 application on when and how district authorities in Gujarat

used their powers under the  Criminal Procedure Code  to requisition
the armed forces to quell violence in 2002

- 13 applications on convictions and arrests after the 2002
communal violence in Gujarat

- 10 applications on whether and to what extent the
Government of Gujarat has implemented the Supreme Court’s
orders in 2004  to re-open 2000 cases that were summarily closed
or acquitted

- 1 application on aspects of the recent anti-Christian
violence in Kandhamal, Orissa

We filed 37 individual applications on all the issues above.
These applications were filed with multiple government agencies
and departments, so that the responses from various departments
would allow us to triangulate, compile information, and identify
inconsistencies and evasion by different agencies.

Multiple agencies were asked for similar information, so that
we could compare their varied responses and varied disclosures
and triangulate to arrive at more accurate information than we would
get from a single authority, and to map the devices used to deny
responsibility for what happened.

When drafting the applications, we chose to ask for a
comprehensive list of information from each agency.  An RTI
application demanding a large amount of information can backfire,
as the public authority in question can argue that collating the
information would use disproportionate resources.  However, we
felt that it was the right strategy in these applications. We believed
that the subject matter of the application meant that public authorities



were more likely to use any leeway to their advantage, and the
alternative was to file several applications with each authority, which
would very likely be dealt with together.  In addition, we also felt
that we could entirely legitimately argue that the information we
asked for was on human rights violations so serious, that the
threshold of what counted as disproportionate time and resources
should be set extremely high.

The issues we are pursuing are all factually complex, and
involve several government agencies and departments.  So to
illustrate our experience with using the RTI Act for transparency on
grave large-scale abuses, we focus in detail on the applications on
mass cremations of individuals killed extra-judicially in Punjab.  We
will highlight aspects of the RTI applications on other issues where
necessary.

Punjab mass cremations case
From 1984 to 1994, Punjab security forces engaged in

counter-insurgency operations that included widespread and
systematic human rights abuses such as torture, disappearances,
and extrajudicial executions, which claimed an estimated 10,000 to
25,000 lives .  In early 1995, human rights activist Jaswant Singh
Khalra acquired records from government crematoria which revealed
6000 mass cremations in Amritsar district of Punjab.  In September
1995, Khalra was abducted by Punjab police; he was murdered in
late October 1995 .

In 1995, the Committee for Information and Initiative on Punjab
(CIIP) moved the Supreme Court to demand a comprehensive
inquiry into the mass cremations. The Supreme Court ordered the
Central Bureau of Investigation (CBI) to investigate these crimes,
including the culpability of police officers.  The CBI was ordered to
submit quarterly progress reports. Ten years later, there is little or
no public information about these investigations and whether they
have resulted in any prosecutions.

In December 1996, the Supreme Court referred the matter to
the National Human Rights Commission (NHRC).  The December
1996 report by the CBI showed 2,097 illegal cremations at three

cremation grounds of Amritsar district.  In a gross inadequate end
to its enquiry, in October 1996, the NHRC compensated the next of
kin of 1245 individuals for the wrongful cremation of the deceased,
and appointed a Commissioner to enquire into the death of 814
people whose deaths were also under the original purview of the
NHRC.  Thus, after ten years, the NHRC only found that the police
had not followed the rules, guidelines, and procedures required
before cremating 1,245 identified decedents.

In 2008, Nyayagraha filed 4 RTI applications in relation to the
writ petitions in the Supreme Court, with the NHRC, the CBI, Anti
Corruption Branch, CGP Complex, Block No. 4 New Delhi, the Office
of Home Secretary, Government of Punjab, and the Office of Home
Secretary, Govt of India.

These applications asked for the following information:
• Copies of all reports and documents submitted to the

Supreme Court in connection with the petitions filed by the CIIP.
• A list of cases connected with the Supreme Court petitions

in which registration of cases/prosecution was stayed or withdrawn
and statement of reasons for the same.

• The total number of cases connected with the Supreme
Court petitions that were/are under enquiry/investigation/prosecution
or are pending enquiry/investigation/prosecution by the CBI and
records connected with each enquiry / investigation / prosecution.

The responses we got on the mass-cremations applications
fell into the following categories:

Disclosure: In 1 application we got all the information we
requested.  The NHRC disclosed the information we applied for.

Partial disclosure: In 2 applications to the CBI, we got a part
of the information we requested.

Profess no knowledge:   The Home Ministry transferred our
application to the offices of the DCPs in the Outer, Western, South
West, Northern districts within Delhi and informed us of the transfer.
The PIOs / DCPs in question replied saying that had no information
on the subject matter of our applications.

Transfer: The Home Ministry transferred our application to



the Offices of DCPs across Delhi.  The CBI transferred our
application to multiple divisions and branches within the CBI – our
application went from the Additional SP, Policy Division, CBI to the
SP, Special Crimes Branch.  The CBI informed Nyayagraha of these
internal transfers, which may have been a means of buying more
time to decide on the appropriate response to our application.

No reply / deemed refusal: We got replies to all our RTI
applications on the Punjab mass cremations.  However, we received
no replies to several RTIs related to the 2002 massacres in Gujarat.
We treated these as deemed refusals and filed first appeals.  Many
of these appeals have been ignored.

Issues, Constraints, Problems relating to the use of RTI
Filing: In general, Nyayagraha volunteers managed to file the

applications fairly easily.  However, it’s worth remembering that these
volunteers have filed several RTI applications previously on cases
that came out of the violence in Gujarat in 2002.  Scanty information
about RTI procedures would not be a barrier to them as it would for
the first-time applicant.  That said, it was difficult to find the names
of first appeal officers in the CBI, and various police departments
across Gujarat.  In many instances, despite our best effort to find
this information, we were forced to address the first appeal to the
“First Appellate Authority”.

Repeated transfer: These applications were often transferred
from one department / agency to the next, or within the same agency.
For example, the CBI transferred our application from one division
to another within its offices in the CGO complex in Delhi.   It then
transferred our application the Anti-corruption branch in Chandigarh,
which in turn transferred our application to the Special Crimes Branch
in Chandigarh.  While we got partial disclosure from the SCB,
Chandigarh, we also faced a further transfer to the CBI’s office in
Jammu, which we were told had been merged with the SCB
Chandigarh.  Then, a first appeal to the Jammu outpost was rejected
on the grounds that the RTI Act did not apply in the State of Jammu
& Kashmir.  We have challenged these transfers on the basis of the
CIC’s decision in Sarbajit Roy Vs. Delhi Development Authority  that

transfers within the same public authority are not permissible.
First appeal: Our first appeals against the CBI’s decision to

withhold information requested under section 8(1)(j) of the Act have
been met with a resounding silence.  We have therefore filed second
appeals and complaints.  Our second appeals are now pending.

Exemptions claimed:
(a) The CBI has disclosed some information we requested

on the Punjab mass cremations – for example, we know which cases
that the CBI was investigating have been closed and which remain
open.  However it has refused to disclose information on a number
of cases which are open, or where final reports have not been
submitted to the courts, citing Section 8(1)(h) of the Act.  The CBI
has not granted or not responded to our requests for severance
and partial disclosure of those records whose disclosure will not
“impede the process of investigation or apprehension or prosecution
of offenders”.

(b) In several applications related to the 2002 Gujarat
massacres, the DIG’s office has refused information on the grounds
that the CID collects the information requested (for example,
numbers of people missing and dead), and the CID is exempt from
the purview of the Act under a notification passed by the Gujarat
government under Section 24(4).

Non-disclosure as a strategy?
In relation to the Punjab mass cremations RTIs, it is unclear

whether the repeated transfers and unanswered first appeals were
a co-ordinated attempt not to disclose information, or some
combination of disorganisation, reluctance to disclose and good
faith judgments about what was disclosable.

However, it seems clear that various departments and
agencies within the Gujarat government are coordinating amongst
themselves to withhold information about the administration’s
actions during and after the 2002 massacres.  For example, the
Office of the Home Secretary transferred our application regarding
number of people missing and dead to the DIG’s office, but did not
inform us of the transfer.  The DIG’s office did not reply to a separate



application it had already received on the same issue.  It then
responded to the transferred application by stating that it did not
have the information we had applied for.   Similarly, we have received
rejections to all our applications asking for information on the number
of cases of sexual violence registered after the massacres, on the
ground that no such cases were registered.  It is public knowledge
that this is not true, recorded in detail by the media and human
rights groups at the time and in the aftermath of the violence.

III. Outcomes
Obtaining information: In the Punjab mass cremations

applications, Nyayagraha has got information from the NHRC, and
some information from the CBI on the Punjab mass cremations.
Analysing this information will help in deciding what to do next for
the families of those killed extra-judicially by the State, whether to
pursue increased compensation, wider publicity, further litigation,
or a combination of all strategies.  Organisations and individuals
who are working on this issue can use this information.  More
fundamentally, securing information – even if it is partial – is valuable
because it prevents the State from denying these killings, or crafting
a more benign narrative to explain these serious abuses.

 Interrogating what information is withheld:  Nyayagraha has
challenged the refusal to disclose information.  Even if these
challenges are not successful, analysing what is being withheld will
help to understand what any particular public authority is trying to
conceal – which is very important in serious human rights abuses.

Identifying systemic failure:  The information disclosed also
helps in understanding systemic failures and collusion during events
such as the massacres in Gujarat in 2002, and is likely to alert civil
society groups about what issues to raise should the State commit
similar abuses in the future.

Macro-impact of receiving information:
At a macro-level, disseminating the information we obtain will

contribute to debates about ending State impunity for serious human
rights abuses.

IV. Summarization and final remarks.
Success or failure of RTI in these cases
 These RTI applications have not completed their journeys –

as discussed earlier, most are at the second appeal stage.  With
that caveat, they demonstrate the potential of the RTI Act to expose
information about and hold the state accountable for serious human
rights abuses.  Vast bureaucracies typically keep records of their
own violence, in some form or another, as Jaswant Singh Khalra
demonstrated.  The RTI Act allows us to use the State’s own records
to reveal its role in committing serious abuses or its apathy in
pursuing justice.  This information can be used to challenge re-
written history, such as claims that the State did not sponsor and
support the violence in Gujarat in 2002.

Implications for the RTI Act
Since the RTI Act was passed, the media has focussed largely

on how citizens and NGOs have used it to expose corruption and
failures of governance.   The Act’s strong potential for exposing
human rights abuses has, arguably, gotten less attention.  While
Section 24(1) and Section 24(4) give the Central and State
Governments power to exempt scheduled intelligence and security
organisations from the provisions of the RTI Act, the proviso to both
these Sections 24(1) and 24(4) makes clear that any such exemption
will not extend to information pertaining to allegations of human
rights violations.

As discussed above, several departments of the Gujarat
government have rejected Nyayagraha’s applications by saying that
the information requested is with the CID and the CID is exempt
from the provisions of the RTI Act under a notification  in which the
Government of Gujarat specifies that the RTI Act 2005 will not apply
to, inter alia, the CID from October 2005 onwards, pursuant to the
State Government’s powers under Section 24(4) of the RTI Act 2005.
However, the proviso to Section 24(4) makes clear that this
exemption simply doesn’t apply to the information we are requesting.
We have appealed the rejection on these grounds, and await the
outcome of this appeal.  Given how unequivocally the proviso to



section 24(4) is worded, it will be difficult for the State Information
Commission to uphold the Government of Gujarat’s ground for
withholding the information.

Even though these appeals are pending, Nyayagraha
members believe that the RTI Act has significant potential to extract
information regarding human rights abuses,.  The Act is relevant
for not only for mass-scale, extreme, headline-grabbing abuses,
but also for information about systemic abuses, including torture,
custodial and extra-judicial violence, unlawful or unconscionable
detention of undertrials and youths, though it is important to
remember that these practices can flourish even while a public
authority maintains “clean” records that it releases to an applicant.

Implications for other strategies
Nyayagraha’s applications may also offer insights on the

strengths and vulnerabilities of other strategies for pursuing justice.
For example, the CBI has rejected our first appeals for release of
certain information regarding the Punjab mass cremations under
section 8(1)(j) on the grounds that these cases are not closed, and
that the Supreme Court is seized of them.  The Court itself has not
made public or shared with the petitioners some information
submitted by the CBI on the progress of the mass cremations cases.
We are appealing the CBI’s rejection under Section 8(1)(h), and
the second appeal has not come before the CIC.    Our second
appeal urges the CIC to interpret Section 8(1)(h) narrowly, relying
on the recent High Court decision in Bhagat Singh v. Chief
Information Commissioner, and the CIC’s own jurisprudence on this
provision .  That said, should the CIC uphold the first appellate
authority in these cases, it could mean that certain human rights
issues that are the subject of a long-running PIL, with the courts
exercising continuing mandamus over several years, might be
harder to obtain information about.

While the example above points to potential tensions between
RTI applications and ongoing litigation, these applications can also
be used to strengthen litigation, particularly where there are systemic
barriers to accessing justice.  The Nyayagraha team has used RTI

applications to get information that makes it more difficult for the
criminal justice system in Gujarat to undermine prosecution of those
involved in the 2002 pogroms. These efforts are discussed in a
case study that accompanies this one.

Cultural shift regarding RTI?
Where information was disclosed after the initial application,

our general sense is that junior officers in various public authorities
released information more readily than senior officers.  It is possible
that younger officials are less entrenched in the “official secrets”
culture that the RTI Act attempts, radically, to reverse.

Coordinated subversion
We believe that the refusal to disclose information on many

of the issues discussed here indicates a coordinated and deliberate
refusal to abide by the RTI Act.  We have encountered this with the
Government of Gujarat in particular, but it is a situation that citizens
and groups deploying RTI to expose grave abuses by the State are
likely to face.  There is a need to strategise with experienced RTI
activists on how best to pre-empt this, and counter it when it happens.
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The youth will not take no for an answer.
ARPITA BASU  |  NEHA BHATT

“Hum kyon government se soochna maangte hain?” asks
Dwarika Prasad Nauni, RTI state coordinator for the Mountain
Children’s Foundation in Uttarakhand, as he wraps up a workshop
on the right to information with 30-odd tweens and teens in
Dehradun’s Horrawala village. “Kyonki hum tax dete hain,” pipes
up a 12-year-old, chewing on his pen in a rain-soaked portico.

Clearly, Dwarika hasn’t wasted his breath. In fact, he is used
to such bang-on responses, having seen nearly 500 RTI
applications—on sanitation, lack of playgrounds and low voltage,
among other things—filed by bal panchayat children trained by the
foundation from across the state in the space of 12 months. The
involvement of the young with RTI has been growing apace here
ever since the Right to Information Act came into effect on October
12, 2005. “The public faces may be older,” says Shekhar Singh,
who was part of the act’s drafting team, “but the movement is
energised by the young.”

A study Shekhar initiated in 2008 found that 31 per cent of
rural applicants and 26 per cent of urban applicants were aged
below 35. Two years on, those numbers have only risen, but even
so, he stresses, “The actual participation of young people, in terms
of helping others know about and write applications, is far greater
than what statistics show.” Shekhar adds that if it weren’t for some
parents wanting to shield their children from possible victimisation,
the role of the young would be even more visible.

He seems to be right. Walk into any organisation oiling the
wheels of the RTI machine—be it the J&K RTI Movement office
near Srinagar, Sandhan in Katni, Madhya Pradesh, the Calcutta-
based West Bengal RTI Manch or the RTI Study Centre in
Bangalore—and the buzz centres around young faces. Not all are
activists, or even applicants, but they are all, in some way or the
other, part of the information revolution by choice, driven by their

faith in this new-found ‘magic wand’. Eighteen-year-old Mohsin
Khan, for instance, religiously drops in at Parivartan’s Kaushambi
office in Ghaziabad near Delhi (to which he was introduced by his
banker cousin Feroz, who quit his job to join the organisation), even
if it means skipping classes. Mohsin is joined by over 30 volunteers,
all in their early 20s, working against time to identify the best
performing state for this year’s RTI award. Last year, Arunachal
Pradesh came out tops, while Maharashtra and Uttar Pradesh fared
the worst.

This year, Kalidas Reddy will be looking out for Karnataka.
The 26-year-old law student, who learnt about RTI at N.
Vikramsimha’s Study Centre, went from theory to practice thanks
to his neighbour, a private pre-university candidate whom Bangalore
University refused to admit. “After I filed an RTI for guidelines on
admitting private candidates, the university said its ‘regulations/
guidelines are silent’ about it. I went to the media with it, and
subsequently the university declared that private students would
be permitted to study in regular courses,” recalls Kalidas with
satisfaction.

One reason why RTI is firing the imagination of the young, at
least in urban areas, is its usefulness in dealing with educational
institutions. As Magsaysay awardee RTI activist, Parivartan’s Arvind
Kejriwal, puts it, “The culture of questioning is taking root. Even in
so-called hallowed institutions, walls are crumbling.” He cites how
the use of RTI forced the UPSC to reveal its long-controversial
selection procedure, and pushed IIT-JEE against the wall to check
irregularities in cut-off marks. In Delhi University (DU), thanks to
RTI, the university budget was finally released on its website. Bhopal,
too, is seeing young engineering students questioning fee structure
and fund allocation in their colleges, while both in Shimla and Imphal,
teachers found to be appointed without meeting the required criteria
were dismissed.

Such tangible impact has meant a rise in RTI applications,
confirms DU public information officer Jay Chandra, “from 1,100 in
2007 to 1,900 in 2009”. (These figures exclude colleges that handle



RTI independently.) This year, 1,500 applications have already come
in. For students fearing a backlash, Saurabh Sharma of the youth
organisation, Josh, offers an ingenious way out: “Students file for
information in each other’s colleges instead of their own, so that no
one gets into trouble.”

Look back 15 years, and such a scenario would be difficult to
even imagine. Dilip Simeon, a former DU academic, says, “It was
virtually impossible to get this kind of information then. If you were
not happy with your marks, at most you could apply for
revaluation...but you could even end up getting less marks than
you did initially. Student unions could not make inroads into
administration or far-reaching inquiries into areas like teachers’
appointments.” That said, the new openness does generate its own
problems. As DU professor Alok Rai points out, while RTI might
grant access to answer scripts, it cannot obviate the subjectivity
inherent in evaluation, leading to interminable arguments. These
pitfalls notwithstanding, it’s clear that students have found a last-
resort tool for redressal in a largely opaque, dysfunctional system.

But it’s not just the E-word that drives youth involvement with
RTI. Magsaysay award-winning activist Aruna Roy, who heads the
Mazdoor Kisan Shakti Sangathan (which played a big part in making
the RTI Act a reality), points out that hundreds of young people in
rural areas (where 60 per cent of India’s youth is) are using RTI to
address gaps and distortions in the nrega. A slogan pasted on a
rundown steel cupboard in the Parivartan office sums up the mood:
‘Sarkar se jawab maango/har vibhag se hisab maango.’ Ask 23-
year-old Hemant Kumar Rathod, who has pulled up gram
panchayats, rural hospitals and questioned the use of school funds.
On the 70-km journey from Mysore, where he studies, to his village,
GB Halli in rural Karnataka (which he visits every weekend to file
RTI applications), he excitedly points out the stretch of once-potholed
road that he got repaired through RTI two years ago. In Delhi’s
Model Town, Mohit Goel filed his first RTI application three years
ago, when the MCD dug up roads in his locality and forgot about
them. When the roads were hurriedly repaired, it inspired the 32-

year-old senior marketing manager to shoot off 90 more applications.
At Josh, Saurabh and Aheli Chawdhury know that feeling well.

Putting the act’s inspection clause to use, Josh inspected over 50
roads that the Delhi government claimed it was making on a budget
of Rs 400 crore. One road had only been constructed on paper.
“When we asked to inspect it, the road was completed over the
weekend,” says Saurabh with relish.

Never short of success stories to relate, 25-year-old RTI
activist Ankita Anand says, “People called RTI a middle-class
phenomenon because it entailed paperwork. They’d say ‘Yahan
roti ka sawal hai and you’re talking about information’. But for those
who do not get their ration or are awaiting their bpl cards, it is a
question of survival. Filing RTIs brings results,” she says.

One challenge these young RTI enthusiasts have set
themselves is to dispel the misconception that one needs expertise
in legal jargon to write an application. Visiting schools and colleges,
they stress time and again that even handwritten questions
submitted to the Public Information Officer—the first point person
for the applicant—with a fee (Rs 10 usually) will do. On principle,
Ankita has taken to not writing out questions for lazy applicants,
even though she has the format pat: “I’d rather spend two hours
explaining the process to someone who can thereafter do it himself
or herself.”

That level of dedication to the cause is shared by other young
people. Damini Ghosh, for one, gave up a lucrative career in
corporate law to join central information commissioner Shailesh
Gandhi and “do something more meaningful”. Her colleague,
Rajorshi Roy, joined the Central Information Commission, quitting
a UNAIDS job and taking a hefty pay cut. Gandhi also recalls how
Shibani Ghosh, a Rhodes scholar, worked with him before moving
on to environmental law. “These are bright, outstanding young
people, who are working for peanuts. Clearly, they are in it for the
empowering feeling it gives them, of being part of something
worthwhile,” he points out.

It’s not just satisfaction at seeing work done, says Prateek



Pandey of the Chhattisgarh Citizens’ Initiative. “When something
gets achieved through RTI, it gives you a sense of identity
irrespective of social class,” says Prateek. “It is a means for young
people to be taken seriously as participants in democracy,” feels
Pune-based Vijay Kumbhar, who runs an RTI website, surajya.org.

They also make enemies in the process: Parivartan’s Santosh
Jha ducked in time to dodge a razor aimed at her neck, while 30-
year-old Sola Ranga Rao from Andhra Pradesh, who sought
information on funding for his village drainage system, paid with his
life; like Amit Jethwa, also in his early 30s. And success stories
notwithstanding, extracting information from the system is a gruelling
task. Tellingly, city municipal corporations, the police, railways and
the ministry of external affairs have been identified as the worst
offenders when it comes to delaying or not replying to RTI
applications despite the Central Information Commission’s orders.
An activist says the police has been known to demand Rs 20,000
to Rs 30,000 in exchange for information, purportedly to pay “staff
salaries”.  Earlier this year, the CIC pulled up Delhi Police and the
Municipal Corporation of Delhi for not helping out an RTI applicant’s
friends, who were assaulted during a site inspection. The
bureaucracy, meanwhile, is intent on whittling down the act, to make
it less accountable.

Yes, it’s a battleground out there, but these young warriors
are upbeat about it. This, after all, is the information generation,
growing up with the power to dig out what generations before didn’t
even know how to question. As Shailesh Gandhi points out, “There
is great potential in the act, provided it is not treated as a grievance
redressal tool, and the youth is privileged to have it.” Chief
information commissioner Wajahat Habibullah, who describes the
act as a “qualified success” so far and expects it to take root over
the next 10 years,  agrees: “In my time, the primary objective of a
young man was a good education and the civil services. Now, that
is changing, with greater professionalism and a sense of freedom
among youth, which makes RTI appropriate and timely.”

For all the indifference attributed to the stereotype of youth,

their RTI applications tell a different story. Shekhar Singh spells it
out: “All the cynicism I see is among older people. What spurs us
on despite the obstacles to RTI reaching its full potential is the
knowledge that the youth is on our side.”

From Outlook India

Arpita Basu and Neha Bhatt are journalists with Outlook
India





The Way To Healing
MUZAFFAR BHAT, SHAH FAISAL AND PREETAISH KAUL

Jammu & Kashmir simmers. Even as the 'whys and
wherefores' are hotly debated, people who have known nothing but
strife and unrest continue to die. The tragedy is an ongoing concern.
It is in times like these that one searches for a glimmer of hope
amidst the violence, corruption and mismanagement that bedevil
the state.

The Right to Information (RTI) has recently given us hope.
For constitutional reasons, the central RTI Act of 2005 exempted
J&K, leaving it behind as RTI improved people's lives across the
rest of India. With the long overdue enactment of our state's own
Act 16 months ago, the RTI's influence has begun to permeate
daily life in J&K. Though the state information commission remains
headless, RTI training programmes have been organised across
the state to raise public awareness. Success stories highlighted in
the media have inspired many citizens to use the RTI to solve their
problems, improve local governance and address some social
wounds unique to J&K. This revolution represents a peaceful
alternative to the culture of violence and protests so often identified
with Kashmir.

These changes are illustrated by our unprecedented use of
the RTI to address a custodial disappearance case. Muhammad
Ashraf Yatoo was a 35-year-old resident of Chadoora, Budgam
district. A father of four, he was an employee of the J&K government's
food and supplies department. On December 13, 1990, he was
arrested from the street by the Border Security Force (BSF) in front
of several dozen witnesses. He has not been seen since. When
approached by his pleading wife and children, the BSF denied
knowledge of his fate. Later, the J&K police declared him innocent
of any crimes and the government provided compassionate
employment to his widow so she could raise her family with dignity.

After 17 years of uncertainty, the family learned about the

RTI. With our help, they filed an RTI application with the BSF to
uncover the fate of their husband and father. The BSF returned the
application and we, therefore, appealed on procedural grounds.
On July 2, the Central Information Commission (CIC) admonished
the BSF, and directed them to provide the family all the existing
information on Yatoo's fate. The decision was highlighted in the
local and national media, and piqued interest in the RTI amongst
many Kashmiris, who flooded us with supportive phone calls and
e-mails.

Ashraf's case shows how the RTI can be used to address
allegations of wrongdoing by the security forces. One former director-
general of the BSF was supportive of the CIC's decision and told a
journalist with a news magazine that it would make the security
forces "accountable". But another former DG said that we shouldn't
be "asking the authorities inconvenient questions". We believe any
reform without accountability is meaningless. The latter officer and
those who share his views do not fully appreciate the importance of
the RTI in protecting the constitutional rights of Indian citizens.

Indeed, the RTI brings real power to the people by making
the establishment accountable to them. Accountability and
transparency in administration produces better governance. It also
strengthens grievance redressal mechanisms. Isn't that what
everyone wants?

While the civilian bureaucracy has been slowly absorbing and
implementing these principles, the same cannot be said about the
state and central security forces when it comes to human rights
violations. The partial RTI exemptions for security forces and their
entrenched culture of confidentiality have made them resistant to
disclosing information on human rights violations. When they have
been challenged, they've offered the arguments that disclosure
would "impede ongoing investigations", "hurt morale" or "inspire
the enemy".

Such reasons may be genuine in exceptional cases, but they
cannot be used as blanket excuses. Isolated cases of excessive
retaliation and unnecessary killings can happen in spite of



institutional professionalism. The authorities should appreciate that
nothing hurts the reputation of a besieged security force more than
the distrust of the people it is supposed to protect.

The BSF has now been directed to provide Ashraf's family
with information on his disappearance, but the same information
should be automatically provided in other similar cases, past and
future. Through such disclosures, the security forces would
demonstrate their willingness to operate within the limitations of
the law, gain the public's trust and restore normalcy in J&K.

The political and bureaucratic establishment must also
embrace the RTI as an instrument of change in the state, since
people's grievances stem from hardship, suffering and resentment
spread by decades of mismanagement, corruption and indifference
on the part of politicians and the civilian bureaucracy. Indeed, real
improvements in their daily lives will not blossom from the stagnant
air of fruitless debates and grand political bargains, but rather from
incremental improvements in governance cultivated by real
instruments of change like the RTI Act. The political, bureaucratic
and security establishments must, therefore, stop neglecting the
RTI in J&K as if it were a "sideshow", and must instead place it at
the centre of a renewed effort in promoting peace and prosperity
for all.

From The Times of India

The writers are RTI activists with the J&K RTI Movement.
Bhat is a dental surgeon; Faisal, a physician, has joined
the IAS; and Kaul is a physician.

Mukh Ram and Sukh Ram were so well connected that they
built their house on land allotted for the Indira Awas Yojana and
Below Poverty Line families and on a road which provided access
to 25 other houses, including Kishori Ram’s ancestral home in
Bhabua district of Bihar where his parents and siblings lived with
their families. Kishori Ram, a clerk in Patna, filed an RTI
application to how land had been allotted to Mukh Ram and Sukh
Ram. As a result, both Mukh Ram and Sukh Ram came with 12
other goons, a police officer and the Block Development Officer
(BDO) at 2 am on 21st July, threw Kishori Ram’s assaulted the
men in his family, pulled the hair of the women and threw them
all out of the house. They then, in the presence of the police
officer and BDO, ransacked the house and tore it down.





Numbers tell NHRC poor show in Valley
AMAN SHARMA

The National Human Rights Commission (NHRC), which has
negligible jurisdiction over rights violations in Jammu and Kashmir,
has been able to register just 34 cases of disappearances of
Kashmiris since 1993.

The commission disclosed the details related to human rights
violations in J&K for the first time in a reply to a Right to Information
( RTI) application by Jamia Millia Islamia student Afroz Alam.

It confirmed that 20 cases of human rights violations by the
armed forces since 1993 had been proved, from the total 388 such
complaints received by the commission.

Fifty-two of the cases are still under process. In the RTI reply,
the NHRC said: "A total of 34 cases under the head 'disappearances'
have been registered since 1993.

And 18 cases of alleged fake encounters, 12 cases of death
in police custody, nine cases of death in judicial custody, 24 cases
of communal violence and 104 cases of women's exploitation have
been registered." The commission also said that it recommended
Rs 48.6 lakh as monetary relief for victims in the 20 proven cases
of rights violations.

But it does not know if the money reached the families. "The
NHRC only makes recommendations for monetary relief. The
payment is made by the state or central government," it said.

Parveena Ahangar, however, is not satisfied with the figures
given out by the NHRC. She says the numbers are far less than the
actual violations and disappearances in the state.

Ahangar - whose son disappeared from the Valley over a
decade ago - formed the Association of Parents of Disappeared
People (APDP) in 1994 and organises a sit-in protest every month
at Lal Chowk.

She alleged that even the J& K government was not consistent
in the figures it gave out.

"Last August, the state government said in the assembly that
3,429 people had disappeared from J& K. But this March, the same
Omar Abdullah government told the assembly that the figure was
just 1,105 and that the ex- gratia had been paid to 530 families,"
she said.

"Now, the NHRC says it has records of just 34 disappearances
and it has disposed of all the cases!" she added angrily.

The APDP's estimate is that at least 8,000 people have
disappeared from the Valley since 1989. "We do not want the
money...we want our children back.

Somebody - either the state or Centre - has to answer where
all the missing disappeared," Ahangar said. A major reason for the
NHRC's low figures for J& K human rights violations is that it does
not have complete jurisdiction over the state and cannot issue
notices or take suo motu cognisance of violations by the state police.

This means it can cover subjects under the central and
concurrent lists of the Constitution - mainly violations by the central
forces - and not under the state list in J& K. NHRC chairman K. G.
Balakrishnan had recently said the government should decide on
giving full jurisdiction to the commission in J& K. "It will be beneficial
to the common people, who will have recourse to better redressal
of grievances," he had said.

But till the government decides, the families who lost their
dear ones will have to wait.

From India Today

Aman Sharma is a journalist



RIGHT TO INFORMATION ACT AND THE
ENVIRONMENT IMPACT ASSESSMENT
REGIME
KALPAVRIKSH ENVIRONMENTAL ACTION GROUP

TRACING THE ISSUE: EIA AND USE OF RTI.
Environment Impact Assessment (EIA) regime governs the

process of grant of environment clearance to development and
industrial projects. The present case study will deal with the above
sectors under which environment clearances are recommended
and granted like industrial projects, nuclear projects, River valley
and Hydro-electric projects SEZs. .

The Kalpavriksh experience with the use of RTI reveals
interesting and disturbing realities about the attitude of public
authorities towards providing information under the Right to
Information Act as well as to information seekers.

On the whole it has filed 53 RTI applications related only to
the environment clearance process. There have been multiple sets
of information that has been sought through the RTI process. These
include applications to understand how decision-making related to
particular projects takes place. For example, the correspondence
between the project proponent and MoEF related to the Pala Maneri
Hydro Electric project, Uttarakhand; accessing and analyzing the
comments from various sectors like industry, construction sector,
NGOs and state governments related to the amendments of the
EIA notification; tracking the policy trends, interpretations of terms,
proposed amendments, extent of clearances, and so on.

45% applications have been submitted to get information on
project specific decision making , 28% applications have been
submitted to get information on EIA as a notification, its amendments/
interpretations, implementation, 15% applications submitted to get
information on environment compliance reports from regional offices
and 12% applications have been submitted on areas related to EIA
notification for redressal and advocacy efforts..

Applications were filed in sectors like industrial project, nuclear
project, SEZs, nuclear projects, dams and EIA Policy. A considerable
number of RTI applications have been filed to get information on
EIA Policy related matters. It is interesting to know that in all these
applications, the respondents are the second party. Though the
matter is directly placed before the authorities, the nature of
responses is inadequate, disappointing and frustrating and it has
compelled activists to file applications repeatedly on the same
matters.

Right to Information applications related to EIA
Notification at a National Level

In the last 14 years of the existence of EIA notification, there
have been several amendments to the law. Some of these
amendments have had far reaching implications for people and the
environment. Many activities have been removed from the purview
of notification, or have been exempted from certain important
processes like Public hearings. This has diluted the very spirit of
the notification. All the changes or dilution takes place with minimum
transparency about proposals for changes in the EIA notification
during the process of change. But, after implementation of RTI Act,
getting information is possible but the nature of response is so
minimal and generalized that it is difficult for information seekers to
draw any conclusion on the concerned matter. So, it would be
interesting to know how partial, confusing information is provided
to applicants.

One of the first set of RTIs that were filed on the EIA notification
was soon after the RTI Act was passed in November 2005. The
applications aimed at seeking information related to the process of
amending the EIA notification. There was no response from the
MoEF till second appeals were filed before the CIC on 2.05.06. The
MoEF provided close to 2000 pages of information free of cost to
the applicant, even before the CIC hearing could take place. The
documents included eight reports on consultations with various
stakeholders, comments on draft notifications of State environmental



secretaries, civil society, state and Central Government ministries/
departments and real estate.

One of the key areas of concern with the EIA notification has
been the changes and amendments that have been brought forth
by the MoEF. Most often citizens come to know of the proposed
amendments only after the ministry has finalized a draft and decides
to seek public comments. In the past RTIs have been used to get
information on consultations carried out by MoEF before it finalized
a very significant change to the notification in 2006. The response
to the RTI application had indicated that the consultations were
essentially carried out with industry associations and central
government departments and a revised draft was also shared with
them. This had then become a significant tool in the political and
media lobbying of the Campaign for Environment Justice-India, a
civil society network campaigning against the issuance of this
notification.

In connection with implementation of EIA notification 2006 at
MoEF and State Levels with information sought for Number of project
granted and rejected environment clearance, an RTI was filed before
the MoEF. An initial response from PIO indicated that ministry had
issued notices to State level Environment impact Assessment
Authorities (SEAA) but PIO did not reveal information about those
projects which were cleared and rejected at MoEF level. A first appeal
was filed before the Appellate Authority (AA) on 18.08.07. After 9
days of filing the first appeal another response was received by the
applicant stating that the matter is transferred to concerned sections
of MoEF. Text of response indicates that the Ministry has taken some
actions.

First response from PIO on an application dated 27.08.08
gave details of the information sought. The response dated 4.09.08
states “reference is invited to your application dated 27.08.08
seeking the following information under RTI Act, 2005 regarding
implementation of Environmental Impact Assessment Notification,
2006 at MoEF and State Level. The ministry has issued notification
for constitution of state Level Environment Impact Assessment

Authorities and State Environment Appraisal committees……” This
response only gave answers to half the points for which information
was sought. It meant that the applicant needed to go into appeal.
Following the first appeal, responses were received from various
expert committees of the MoEF.

A careless approach of PIOs in central agencies puts a
question mark on government intentions on implementation of RTI
as well as on transparency in formulation of environmental policies
as a whole.

A CIC order dated 22.03.07 regarding mining around Kataldi
Village, Tehri Garhwal, Uttarakhand during 2003-2006 states “ we
have examined the record and heard the respondents. It is
unacceptable that a letter sent on 16.03.06 even this is sent by
ordinary post had not reached its address by 22.01.07. I was shown
the file in which the dispatch of the letter is referred to. However
taken together with the fact that even the first appeal is not traceable
in the records of the Ministry, this is a very dismal comment on the
functioning of the public authority. While therefore, we hold the
information sought in the original application now stand supplied,
before we take any further decision with regard to any liability for
penalty for deemed refusal or delay in supply of information, The
Assistant Registrar, Central Information commission will inspect the
dispatch register of the Ministry of Environment and Forest so that
we may satisfied that the letter stated to have been sent was actually
sent on the date claimed. For this dispatch register will be submitted
to us on 29.03.07 at 10:30 a.m. for inspection and return.”

The CIC has given some very critical orders in its initial phase
of working. For instance in the RTI application related to the
comments from various sectors on the re-engineering of the EIA
notification 1994, when there was a lack of response from the MoEF
second appeal filed before the CIC on 30.03.2006 case which was
related to “Reengineering” the environment Clearance Process, CIC
had ordered on 31.07.06 “ As requested by the applicant and agreed
to by the respondents during hearing the information supplied will



be provided free of charges as per section 7(6). Appellant has not
pressed for penalty. This kind of delay that had taken place without
intimation to the applicant is un acceptable. Hence while no penalty
is imposed, the ministry is cautioned to ensure strict adherence to
time limits prescribed u/s 7(1) of the Act to avoid invocation of section
20.”

RTI application on arenas related to the EIA notification
(redressal, advocacy efforts etc)

• Open Letters from individuals/groups/organizations
received by the MOEF and PMO

Since 2004, civil society organizations had got together and
sent a series of Open Letters to the MoEF on various issues including
those related to the EIA notification. The time period was September
2004 to December 2006 when 8 Open Letters had been sent. Two
RTI applications were filed listing the titles of these open letters
and asking both the MoEF and the Prime Ministers Office (PMO) as
to whether the MoEF had received these letters and also what action
was taken.

The response of the PIO dated 26.03.07 was both inadequate
and confusing. It showed that the matter had not been considered
properly by PIO. It stated that any information which is under process
and where decision is yet to be taken, cannot be given to applicant.
Subsequently, applicant filed first appeal to AA highlighting the fact
that the PIO has sent an incomplete response to the application.
The PIO also denied the receipt of one of the Open Letters regarding
which the MoEF had even responded in the Parliament. However,
the AA stated,  “ I have perused the factual position regarding the
case. It appears that some delay took place due to multiplicity of
subject matter raised in “Open letters”, which cover almost the whole
Ministry and also because file concerned was misplaced and
retrieved recently. I also note that all the divisions have been asked
to respond immediately. As regard the “Open Letters” at Sl. No.4,
5, & 8 the information has been sent that letters at No. 4 and 5 were
not received by IA division. Let these letters be searched once again
by IA division. I direct also that all divisions send information to GC

section on matters concerning them with due priority within 15 days.”
Despite the AA order PIO failed to provide any response within

15 days.  Applicant again wrote a letter to AA and informed about
no action by MoEF on their order. After 56 days of AA order one
response was received by applicant that “you are informed that
information which is under process and where decision is yet to be
taken, cannot be given to  the applicant. In your application you
have sought replies in respect of 8 open letters indicating actions
to be taken by this ministry on a number of issues……”

It is both disturbing and frustrating that central ministries are
responding regularly to applications stating that files are misplaced
and/or information cannot be provided. Even CIC has commented
on this issue.

CIC fixed the hearing for 3rd October 2008, almost 21 months
after the RTI was filed and 16 month after the second appeal was
filed on 17.06.07 by applicant. The intention of the RTI application
was to collect information to support public voices that had been
raised on most critical environmental issues and the dilutions of
laws and policies. It highlights that a lackadaisical and bureaucratic
attitude is undermining the true spirit of the Act which seeks
transparency and suo moto disclosure of information in a speedy
manner.

• EMCB project related to EIA notification re-
engineering: On 29.6.2007, Kalpavriksh members filed an RTI
seeking all documents, including agreements, minutes of meetings
etc related to the Environment Management Capacity Building
(EMCB) Project of the MoEF. This project, funded by the World
Bank, had a substantial role to play in setting in motion a process
through which significant changes in environment law and policy
were introduced. The changes in the environment clearance regime
are critically linked with the findings of the EMCB project which
mandated such streamlining. However, this was also being denied
or its importance undermined in the responses when concerns were
raised. By procuring critical documents, the idea was to draw clear
references from project documents to vehemently state the fact.



And this did happen. One was able to substantiate that the slow
process to manipulate India’s laws and policies in the favour of
large investments and the role of International Financial Institutions
(IFIs) was critical in this regard. These documents were also used
to formulate a deposition at the Independent People’s Tribunal on
the World Bank organized in New Delhi in September 2007.

• Quality Council of India process for registration of EIA
consultants

This the new initiative of the National registration Board for
Personal and Training (NRBPT), a constituent of the Quality Council
of India. It is a scheme to register agencies that prepare Environment
Impact Assessment report for development projects, a step that
was completely missing in the environment clearance process, thus
seriously undermining the quality of reports and the clearance
decision taken on the basis of these reports. On 13.02.07 an RTI
was filed by a member of Kalpavriksh related to accreditation of
EIA Consultants through the QCI initiatives. The response dated
5.03.07 from PIO on this application indicates that in two meetings
chaired by the Secretary (E&F) the draft scheme prepared by QCI
was discussed. The scheme was finalized based on these  meetings
and a number of discussion with QCI. After receiving this response,
members of Kalpavriksh along with 50 signatories sent a letter to
Secretary (MoEF) voicing their serious concern against the
registration of EIA consultants.

• Project Specific EIA related RTI applications
 Efforts have also been put in to use the RTI process to assist

campaigns around specific projects whether dams, industries,
mining and so on.

5 RTIs have been filed related to industrial projects to collect
information on private industries from environmental prospective.
Every industry has to take environment clearance from Ministry of
Environment and Forests (MoEF) before establishing any unit or
any activities on the ground. Applications were filed on Chemplast
(Tamil Nadu), POSCO (Orissa) and for Monnet Ispat (Chhattisgarh)
. In two cases (Chemplast and POSCO) the applications sought

details related to the environment clearance of the projects. The
PIO responded promptly in both these instances. In the case of
Monnet Ispat, two applications were filed. One application sought
details of the Form 1 provided by the project proponent prior to the
preparation of the EIA report. The second RTI was about the note
sheets and questionnaire related to the decision on the environment
clearance of the project. A second application was filed

The experience in the case of nuclear projects has been
unique. An RTI was filed on 6.09.07 regarding documents related
to Kaiga Atomic Power Station. Response from PIO on this RTI
indicated that Information sought attracts the section 8(1a) of RTI
Act 2005 which states “information, disclosure of which would
prejudicially affect the sovereignty and integrity of India, the security,
strategic, scientific or economic interests of the State, relation with
foreign State or lead to incitement of an offence” Three RTI
applications were filed on the status of environment clearance of
Nuclear Power Projects. While the response has been within the
prescribed time limit, it has not rendered the relevant information.
Other groups that have sought information such as the economic
costs of fuel in nuclear power projects and their status on compliance
of environment clearance conditions have also faced a dead end.

A separate case study has been carried out for RTI
experiences in dam projects. 12 RTI applications have been filed
for dam related projects with respect to environmental clearance
and monitoring reports.

These RTI applications cover Teesta Low Dams 3&4 HEP
(West Bengal), Teesta V HEP (Sikkim) Athirapilly HEP (Kerala),
Tipaimukh HEP (Manipur), Lower Subansiri and Kameng HEPs
(Arunachal Pradesh), Parbati Stage II project (Himachal Pradesh)
and Pala Maneri HEP (Uttarakhand).   An RTI related to Athirappily
HEP was filed on 21.07.2008 to get information on forest clearance
and afforestation for proposed Athirappily HEP in (Kerala). Response
dated 31.07.08 from PIO states that information sought can be
provided only after the payment of requested photocopy charges.
Documents dated 16.12.1999 on this HEP indicate that 60 ha forest



land was diverted for construction to HEP without examining the
ecological importance of diverted land. The EIA was carried out
twice but did not look at the whole range of impact on rich biodiversity
of the area. The present RTI was part of Kalpavriksh’s effort to
support the ongoing campaign against the project. The documents
received through RTI were immediately passed on to the local
groups prior to the court hearing in Kerala.

An RTI filed on 26.09.08 related to 1500 MW Tipaimukh Hydro
Electric project regarding the diversion of forest land.

Another RTI filed on 26.09.08 related to 2000 MW lower
Subansiri HEP regarding all communications received by National
Board of wildlife and its standing committee in 2006, 2007 and 2008.
Responses from PIO asked applicant to deposit requested fee as
photocopy charge.

An RTI was filed on 25.08.07 on Parbati-II HEP regarding
compliance, monitoring reports and monitoring process of the
project. The response from PIO dated 17.09.08 indicated that the
monitoring process follows “ The thumb rule applicable to all regional
offices of MoEF that all projects accorded Environment Clearance
should be visited once a year. However polluting industries as
identified by CPCB are to be monitored twice a year. This office has
only two field officers for inspection of projects to monitor
environmental conditions in our jurisdiction against sanctioned of
four posts. Hence project visits are done barely once a year.”
Regarding environment clearance and monitoring report PIO had
asked to deposit a fee.

Four different RTIs filed by members of Kalpavriksh on
Kameng Hydro Electric Project. On 4.04.2007, 06.09.07, 13.11.07
and 28. 11.07, first three RTIs were filed before the MoEF and fourth
RTI filed before the MoEF. The questions were different. The MOEF
related RTIs were filed to collect environment clearance letters,
forest clearance and monitoring reports and the RTI filed before
the North Eastern Electric Power Corporation was regarding
correspondence between NEEPCO and MoEF and asked whether
fresh environment and forest clearance had been sought by

NEEPCO? For all four RTIs, PIO responded and asked for a fee for
photocopy of information. A field visit to the project site revealed
that all critical parameters of the project had been altered.

All collected information on HEP through RTI has been used
to assist court cases against dam projects and is used for campaigns
at local and national level.

Reference

1 This case study is based on the RTIs filed by Kalpavriksh members since
2005. It does not claim to highlight the entire body of work being done vis a
vis RTI and EIAs, as other groups are also using this tool. Some of the
initial RTIs were filed as part of the national level Campaign for Environment
Justice-India (more details on www.kalpavriksh.org).





The Leak that None would Plug

Way back in 1984, methyl isocyanate (MIC) leaked from the
Union Carbide (UC) plant in Bhopal and seeped into the very lives
of people. It claimed nearly 20,000 lives and the lives of the survivors
cost them an arm and a leg, to name a few body parts. The lucky
ones died quick, the ones who haggled and bargained were
rewarded with slow deaths. The diseases that spread from the toxic
waste lying around the plant, after the tragedy, ticked their pick as
some succumbed to cancer, some to erratic menstrual cycles and
early puberty and menopause and some others to behavioural
disorders. Those who didn’t have enough to barter had to mortgage
their unborn children who would carry traces of the poison in their
bodies.

History woke up to take note and termed it the worst industrial
disaster to have happened in its wake. But in our country, proud
resilience is judged by the number of disasters you can stomach.
Likewise with Bhopal. The contamination of water has been attested
by about 10 government and non-government groups. Still,
thousands of the inhabitants continue to drink, wash and bathe with
that water. The government came, saw and floundered.

In 2001, the ownership changed hands. Dow Chemicals took
over Union Carbide. The US multinational seemed to have come
with a lot of ready pardons bought. They shrugged off all
responsibility for the cleaning of the site. The victims now had the
choice to apportion their curses among Union Carbide, Dow and
the government.

Who pays for the laundry?
A tragedy, if not healed, is relived over and over till reparation

has been done. Groups of Bhopal survivors and activists got together
to demand justice. When they looked at the Right to Information,
they saw a chance. The Bhopal Gas Peedit Mahila Stationery and
Karmachari Sangh sent RTI applications to the Planning
Commission to get a few facts in order. Around March 2007, it was

revealed that Dow, that had been facing a criminal case over the
disaster, wanted to get the Government of India (GoI) to clean up
after them. In a letter dated November 8, 2006, the Dow head had
written to the Indian ambassador advising, in a patronising tone
only befitting American CEOs, that both the state and central
governments should combine their efforts to revamp the site.
Outlining a step by step process, the letter categorically states that
the GoI should withdraw it application from the court in which DoW
has been asked to submit Rs 100 crore for environmental
remediation.

The RTI also brought it to the fore that the Tata group chief
was in deep solidarity with the cause of DoW and had written to the
Planning Commission offering to clear the site so DoW’s kind
investments in India could be welcomed.

Of the people, by the people, against the people
Apart from the cleaning of the factory site, the Bhopal victims

had been asking DoW to provide economic and medical relief to
the sufferers and for them to make sure that Union Carbide appears
before the court where it has been charged with homicide.

But the Indian government chose to voice the concerns of
DoW. The RTI was used in July 2007 to get copies of
correspondence between the then Commerce Minister and the
PMO. The minister had written that the court case was for judges to
decide but DoW’s investment interests in India should be kept in
mind and that the cabinet secretary should chair a team to
investigate all aspects of the case. The hints dropped aren’t difficult
to decipher. The GoI could have chosen to treat the negligence of
UC seriously, thereby sending a message to foreign investors to
strictly follow safety regulations in their ventures here. However, in
the eyes of the government, this was the ‘wrong’ message to be
sent, something which could be deterrence to DoW’s planned
investments in India. A matter lying sub judice in the court was
suggested to be dealt with by the cabinet secretary and the PMO.

Finally, a year later in May 2008 and after having two months
of the Bhoplais’ sit-in protest around Delhi’s Jantar Mantar, another



RTI came up with some good news. The information revealed that
the GoI has made DoW responsible for all of UC’s obligations. It
adds that DoW might be considering investment options in the
country but it would still have to comply with the orders of the Madhya
Pradesh High Court, which was hearing the whole case of the gas
leak. However, the DoW website seemed completely impervious to
all this. It asserted that DoW neither owned nor run the UC plant
and that DoW bought UC shares many years after the tragedy had
taken place.

The Case of Hazira Bi
In April 2008, Hazira Bi, grandparent of five,filed an RTI in the

PMO. She was a Bhopal survivor who had walked 800 kms to Delhi,
to seek justice for Bhopal, like many others. For her, the question
was one that concerned the livelihood and health of her family. She
asked for information under the life and liberty clause. Instead of
providing information within the stipulated time period of 48 hours,
she was responded to by the PMO after a month. She was told it
was not really a life and liberty issue and the Central Information
Commission held similar views. The CIC, however, did say the PMO
should grant the information within 10 days.

Again, the PMO did not respect the timeline and when Hazira
Bi was eventually allowed to inspect the files she had asked for,
they were found to be incomplete. The applicant brought this non-
compliance of the Act to the notice of the CIC.

But despite the PMO’s effort to guard its secrets close to its
chest, valuable information was discovered through the inspected
files. It was proved that the PMO had knowledge of the Law Ministry’s
opinion on the issue, that DoW should shoulder responsibility and
its investment plans did not put it outside the purview of the court.
This made the government appear in a dubious light, considering
the fact that via significant union ministers like Kamal Nath and P
Chidambaram and the Planning Commission vice-chairman Montek
Singh Ahluwalia, the DoW group had hoped that it would be liberated
from all accountability as far as the tragedy was concerned. In return,
DoW held the promise of investments in India, worth over a billion

dollars.
Curiouser and curiouser
About a month later, an RTI was filed in a slightly different

context. It sought to know about the donations made to the party
funds of the Congress and the BJP. It was found that BJP, the ruling
party in Madhya Pradesh, had received Rupees 1 lakh from DoW
chemicals. Happenstance?

It was not as if the information received through the RTI served
to be an end in itself to the Bhopalis. But the coming of the Act
opened a door that noone knew existed, thereby leading to other
doors. As in other cases that have a larger public impact, a lot of
students, activists and other citizens rallied around the Bhopal
agitators. People joined them in the dharnas, courted arrest, sent
multiple faxes to the PMO and RTIs were filed in bulk. It is not
unrealistic to hope that the Right to Information would finally take
the Bhopal victims closer to justice, as it has already started doing.



Right to better Education for Poor Children

This is the story of over 700 poor children who have got admission in the last three years and are studying free of cost and without
discrimination in private schools in Delhi, thanks to the RTI.

Since 1967, over 397 schools in Delhi received land at subsidised rates from the government on the condition that they reserve
seats for children of the Economically Weaker Sections (EWS) in their schools. But none of the schools followed the condition of the
lease deed. This was highlighted only when a PIL (Public Interest Litigation) was filed in the Delhi High Court in 2004 and the judgement
ordered all these schools to follow the lease deed and asked the Delhi Government to frame admission rules and guidelines.

Despite these orders it was not easy to get admission for these underprivileged children. Verbal requests and written complaints
did not make the authorities work and it was only the use of the RTI that woke them up and made them take action.

Take the case of Shakila, a labourer in a factory who lives in a jhuggi. Her husband lives in another town and does not give her any
money to bring up their two children.

When Shakila realised that her children could get a decent education she approached five schools. But she was insulted and
turned away by the gatekeepers who did not allow her to go into the schools and get the admission forms. She filed a complaint with the
Deputy Director of Education but no action was taken for three months. It was only after the RTI got into action that suddenly her child got
admission in three public schools. The RTI asked for a daily progress report on the complaints filed and the departmental enquiry report
regarding the same.Some officials from the Education Department even visited her and asked her to withdraw her complaint.After the RTI
applications, the Principals of the schools also visited the slums and returned the money they had taken from the jhuggi dwellers for forms
and admissions.

PIL filed by Social Jurists
In 2006, a PIL was filed by a group of lawyers called the Social Jurists. They premised their case on the constitutional amendment

that gave elementary education the status of a fundamental right. They argued that in the absence of legislation, the right would be
reduced to the status of a directive principle.

In a favourable order, the Delhi High Court declared that the ownership of the subsidised land on which the schools had been built
rested with the government. "Even the 20 per cent children who are not admitted under the free ship quota are the owners of the land."
The defaulting schools were warned that if 20% seats were not reserved for economically weaker students, the lease deeds of the
schools would be cancelled.

Admission Fees
Radha, Malti, Phoolbano and Afsan did get their children into a reputed school in East Delhi but were asked to pay Rs 3466 as

admission fees before the children would be allowed to attend classes. Their requests to the Principal and complaints to the Education
Department had no effect. Even after two months the children could not attend classes. They then filed an RTI application with the
Director of Education. The investigation revealed that the school had also demanded and even collected money from 16 other poor



children. As a result of the RTI the school authorities visited these parents and requested them to send their children to class. They
refunded the money they had taken from some of them.

Departmental action against the concerned officer in the Education Department was also ordered.

RTI’s role in initiating the reimbursements of financial assistance given to government school students (2008)
With a growth rate of more than 8%, one would assume that the Government of India is increasing its expenditure in the field of

education as well. But as always, ground level realities show a different picture.
 The government of NCT of Delhi has shown good progress in the field of education as its literacy rate is higher than the national

average. It professes a commitment to provide education to every child at his/her doorstep. Keeping the aforementioned motive in mind,
the Directorate of Education has tried to help the students studying in government run schools through-

1. Free supply of text books.
2. Geometry box for the students.
3. Braille books for visually challenged students.
4. Improvement of school libraries.
5. Introduction of primary classes in govt. schools ( conversion into Sarvodaya Schools)
6. Uniform subsidy.
7. Free transport facility to girls in rural areas.
8. Computer education programme.
But none of the schemes are implemented fully at the ground level.
Pardarshita, a Delhi based NGO took the initiative in exploring the implementation of all the above mentioned and various other

schemes. With its 250 volunteers, it carried out an inquiry in Dilshad Garden and the adjoining areas and asked the students and their
parents/guardians about the financial benefits they have received from the schemes. During the time of the inquiry, it was known that only
a few of the students have benefited from the schemes. Only a few students have got the money for the books. The amount varies from
one student to another. Some got Rs.200, some Rs.300 and some Rs.500, but the larger section did not receive any financial help at all.
In order to find out the amount of money provided to the students, Pardarshita  filed 85 RTIs on different dates. According to the Act, the
information asked for in the RTIs should have been available within 30 days. But, the information was not provided and complaints were
filed in the Central Information Commission for non-supply of the information.

After two months, a phone call was received from the PIO of north-east district informing that the information was ready and could
be collected from his office at any time.  According to the RTI Act, it is required to pay Rs. 2 per page as photocopy charges for the
information sought. But since the delay had been on the PIO’s part, about 4000 pages were provided free of cost. The PIO informed the
rate of disbursement has increased from 11% to 50%  and that the financially weak students would now be provided with more incentives
. Steps are being taken to implement the government schemes more broadly and the rate of implementation of the schemes has increased
to a high level.



As per notification No. F/DE/15/ACT/2006/424 dated 25 Jan 2007 all School who have been allotted land by DDA at
concessional rate have to follow the following guidelines.

1. They should provide not less then 20% of the total seats to child belonging to Economical Weaker Section (EWS).

2. No separate or exclusive class shift shall be arranged fro imparting education to the students admitted against student
admitted under EWS.

3. No tuition fee or any other charges or fee or fund, other than earmarked levies, shall be charged from such students.

4. The students admitted against such seats shall get financial assistance, at par with the students of government schools,
for expenditure on uniform and books.

5. The financial assistance  shall be reimbursed by Education Department and disbursed through the Head of School.

6. The management shall not charge any fee or fund or charges of any kind from the other students in lieu of providing
such free seats to the students of economically weaker section.

Eligibility : Parents of student seeking admission under this category have to submit the following along with the application:

1. Annual Income Certificate of the earning parent, issued by the Sub Divisional Magistrate stating that annual income of
the parents is less than one lakh rupees.

2. Ration card of the family, Voter Identity Card of parents or Birth Certificate of the child.

Application along with documents mentioned above shall be submitted to the concerned school and in case of refusal by
the school to the Deputy Director of Education of the concerned district.

No registration fee, including charges of prospectus shall be charged from the parent of EWS students.





Raising the Dead

In 2006, the Nithari mass murder of children came to light
and jolted the whole country. One particular citizen, Commodore
Lokesh Batra, decided to channelize his anger into finding out the
truth behind the killings, so that accountability could be fixed and
every single culprit could be brought to book.

In January 2007, he filed three sets of RTIs in different
departments. Other people rallied with him and filed many more.

I ) An Indifferent Police
  One was filed with the police department that sought to know

about the complaints reporting the missing children, the FIRs lodged,
the action taken, the steps taken regarding the directions of the
National Commission for Women (NCW) and whether the defaulting
policemen were punished. Not one but a total of 10 applications
were filed with the police raising similar questions.

True to their repute, the police didn’t supply the information
in the 30-day time frame. But when the answer did come, several
other questions came up. The Sector-20 police station, with
jurisdiction over Nithari, was found to have received the maximum
number of missing people’s cases since 2003, when compared to
the other Noida police stations: 57 in 2003, 80 in 2004 and 43 in
2005. The last figure is suspect because if a former Noida police
official is to be believed, cases are often registered ‘carefully’ to
maintain a façade of normalcy.

Such high figures never struck the police department as an
aberration to be investigated.

One for each month?
Nithari post remained unmanned for three months, when three

people went missing
In January 2006, ex-SSP of Noida, who was suspended after

the incident, boasted of his efforts to crack the Nothari case. He
said he had even set up a police post for the same. But records
procured through the RTI have a different story to tell. Piyush Mordia

took over as the SSP only on November 22, 2004. However, the
Nithari police post was under Vinod Kumar Pandey since April 18,
2004. In February 2005, he left and the next person took over only
in May 2005. In the three-month gap, about three people from Nithari
disappeared.

When did the first investigation take place?
Contradictions between RTI response and report sent to NCW
The response to the RTI also says that officials investigated

34 places in the year 2005-06. The same response also states that
under the then in-charge of the Nithari post, the first visit took place
only in March 2006, to Brahmapuri and Seelampur areas of Delhi.
This naysays the report submitted to the NCW, which talks of two
teams having been sent by the Noida police on August 30, 2005, to
Hastinapur (Meerut) and Bihar.

The Trips to Nowhere
Supposed investigation trips find no allusion in records
Among the police records was a copy of the letter by former

city SP Saumitra Yadav to SSP Mordia. The letter has details of
trips made by members of the Noida police to Faridabad, Unnao,
Gurgaon and Delhi. However, nothing about these tours is available
in the police records. Till the time of the receiving of the RTI response
(February 19, 2007), no travel expenses had been claimed by
anyone in the said police party. Clearly, either the trips never
happened or no expense was incurred on them.

Activists and relatives of the victims said that such
discrepancies prove that both the NCW and the PMO had been
deceived by the Noida police. The RTI was instrumental in
uncovering the damning evidence.

II) Suspect Replies of the Noida Authority
The RTI sent to the Noida Authority (NA) contained questions

about the maintenance and cleaning of the drains from which the
remains of the missing children had been found.

The authority replied that the drains around Moninder Singh
Pandher’s (the accused) house were cleaned between December
20 and 23, before the bodies of the dead children were recovered.



They claimed the open section of the drains was cleaned routinely,
in a routine interval of 15 to 20 days. The garbage removed was
dumped in Sector 54 of the locality. Between all this, they never
noticed anything suspect, they said.

The RTI applicant accused the NA of misinformation as most
of the skeletal remains were discovered in the drains in front of
Pander’s house. These drains were concealed with blocks of
concrete, something which falls under encroachment.

If the cleaning had really been done at the mentioned time, it
implies the remains found had been hidden there between
December 23-December 29, 2006.Also if the dumping ground was
in Sector 54, then it goes against the statements of the police, the
CBI and the local inhabitants who claimed to have found the remains
in the drain.

Under such circumstances, there can be two plausible
hypotheses; either the cleaning expenses were entered in the
records without having cleared the drain or the skeletons were not
noticed despite routine cleaning. Any of the two point towards the
slackness of the NA. The authority also kept mum on why Pandher
was allowed to get away with the covering of the drains. It was only
after the boulders were smashed that the remains could be
extricated. The health and sanitation chief of Noida commented
that this illegal covering of drains was a common feature and that in
2006, such residents had been ‘asked’ to demolish them. He also
protested that sanitation workers could not identify the remains in
their daily course of work.

One of the questions in the application also asked about what
disciplinary action is taken in a case of dereliction of duty by the
officials. In turn, the applicant was asked to buy a copy of the UP
Industrial Area Development Act, 1976 or refer to the Noida Service
Regulation, 1981.

Ironically, instead of giving satisfactory answers to the RTI
application, the NA complained in its response to Batra that 19 other
people had pelted him with similar queries using the RTI.

The committee on Nithari killings, set up by the Ministry of

Women and Child Development, attested that the deaths could have
been averted if the NA had conducted timely cleaning of the drains
and been more vigilant.

III) National Omission of Women
An RTI filed by Newsline shook the dust off an NCW enquiry

that talked of 6 girls gone missing in two months. But having drawn
the conclusion, no further steps were taken. The records present
that despite having been informed by the NCW, the Noida SSP
didn’t pay heed to the order of taking urgent action and submitting
an Action Taken Report (ATR). But NCW papers also show that
after the report submission in November 2005, the Commission did
not follow up the case. It took the mass killings to finally wake them
up from their stupor.

Commodore Batra used his Right to Information to find out if
the Commission went on investigation tours to verify the complaints
regarding missing children, which were registered a whole year
before the carnage was exposed. After five months and an
intervention by the Chief Information Commissioner, the NCW
decided they would not be able to deal with the large volume of
information and that it did not seem to serve any public interest
either.

Batra also asked about the various official capacities in which
the Commission members were appointed and the duration of their
service. The Commission, in turn, referred him to websites that could
provide the answers. The attendance details of its members at the
time of the enlisting of complaints were not divulged.

The explanation given was that the Commission was short
staffed, especially in the investigation and complaints department.
The PIO admitted that they didn’t have an organised way of dealing
with and passing on of the files to the relevant officials. Due to this,
the chair and other top office bearers of the Commission did not get
to be in the know and the complaints remained neglected. Otherwise,
the killings could actually have been discovered much earlier and
an end could have been put to them.

The CIC agreed that the NCW had much incompetence to



repair and gave them a month to clean up their act. It was directed
that all the relevant documents be shared with the RTI applicant
and a sum of Rs 25,000/- was the penal amount imposed for the
PIO’s lapse.

IV) In the Information Commission
Commodore Batra, with the help of other RTI activists, went

on to pursue the case with dogged determination. He wrote to the
State Information Commission (SIC) requesting that a body be
constituted to examine the role of the Noida Authority regarding the
cleaning of drains near Pandher’s house, to which the SIC
consented.

Under Section 18 of the RTI Act, Batra also showed how NA’s
official website was replete with incongruities, some of which
overrode the Act. After Batra had raised the issue, the NA hastened
to rectify some of the errors. They corrected their definition of a
‘competent authority’, stated that an Indian Postal Order is an
acceptable mode of payment and conceded that RTI applications
could be submitted on plain paper, not necessarily in a form.

However, several inconsistencies persisted. The RTI manual
of the Noida Authority equips the PIO with the power to refuse
information if he considers it confidential or of a kind that cannot be
disclosed in public interest or in the interest of the Noida Authority.
This is in defiance of the law since Section 8 of the Act already lists
exempt information. Other anomalies are the PIO doubling up as
the APIO, the PIO ‘assisting’ the First Appellate authority, discounting
official’s opinions as part of ‘records’ and not enumerating a Banker’s
cheque as a mode of payment. Neither did the RTI links on the
website lead to complete information about the NA manuals.

The Commission took notice of these violations and indicting
the NA, directing them to update their website in accordance with
the RTI Act.

In a surprising turn of events, however, in 2008, the cases
got transferred. The final decision on the RTIs, supposed to be
taken by the SIC, got transferred to the Chief SIC. Both cases filed
a year ago, regarding the NA’ contempt of the SIC’s order and the

NA’s slackness in the cleaning of drains, got dismissed.
But much before the rejection, proactive and enduring

employment of the Right to Information had already blown the whistle
on the police, the Noida Authority and the National Commission for
Women. The shocking evidence that RTI had unravelled, of the
irresponsibility of the concerned officials, mobilised the general
public and several activists. They denounced the stand of the
Information Commission and came together to demand justice
through numerous RTI applications, PILs, marches and petitions to
the Prime Minister. The case was a grim reminder to all public officials
that when each citizen has the power to wield the Right to
Information, accountability can no longer be shirked by endlessly
passing the buck on.





Damned if you ask, ‘Dammed’ if you don’t

Since Nehru’s initiation of it in 1961, the Sardar Sarovar Project
(SSP) has continued to stirred people’s outrage. Between the idea
and the reality kept falling constant shadows and the gaping holes
in the great Indian dam dream began to show.

The Sardar Sarovar is the largest dam planned around the
Narmada River, among the other 30. The government propagated
that more than 1.8 million hectares of the land in Gujarat and
Rajasthan (primarily in the former) would be irrigated with its waters.
It was also touted as a relief measure for drought prone Kutch and
Saurashtra. The basis for the various voices of opposition was that
the government had badly mixed up its math. The figures that were
being bandied about were a gross approximation, they said. The
protest was equally strong for the 3, 20,000 people who would be
displaced and thousands other whose livelihoods were under threat.
On the project’s completion, another 1 million were likely to be
affected due to the ‘related displacements’ caused by the canal
system and several other projects that were the off shoots of the
main and were all linked to each other..

The scale at which the project was envisaged meant that the
smallest details formulated and the finest blueprints designed would
all have grave implications for the thousands of people living around
the valley. Yet, the much talked about ‘consultation processes’ were
nowhere to be seen. Humans, vegetation, animals, soil, water, all
were to be out in an irreversible state of turmoil and people didn’t
know why, when, how, by who. If questions were asked, they were
summarily dismissed or answered superficially. If one gave up even
that, it meant forgoing forever all control over one’s own life.

Narmada Bachao, Manav Bachao
The Narmada Bacho Andolan, one of the longest fought

battles since independence, emerged out of these depths of despair.
“While fighting the monolith of ‘development’, says NBA activist
Chitraroopa Palit, we were constantly looking for footholds.” In a

situation like this, the Right to Information came in handy.
In the Khandwa (MP) office of the NBA, filing RTIs is a daily

ritual. Each morning, new applications are dispatched, the incoming
replies are analysed and filed and reminders are sent for the pending
replies. People from the neighbourhood drop in to check if new
responses have come, others come for assistance in filing their
own RTIs.

When the government conducted a survey of the villages that
were in danger of being submerged because of the dam, to decide
on the families who were to be compensated, thousands of families
were left out. NBA filed RTIs that proved that when the initial survey
was done, those failies existed on the list. But when the award list
was prepared, innumerable families vanished. A court case against
this and out of the 99 evidences produced in court, 80 happened to
have been procured through RTIs. The court decided that 2000
such families should be duly compensated. While the case to get
compensation for more deserving families continue, this victory
strengthened the resolve of the thousands of people associated
with the campaign.

Now RTI is used to get information from all the involved
agencies like the Narmada Water Disputes Tribunal (NWDT), the
National Hydro Power Corporation,the Narmada Control
Authority(NCA) and the Ministry of Power.

Some of the most crucial information sought relates to
meetings of the PMO office, during Rajiv Gandhi’s tenure as the
Prime Minister,  that discussed the R&R policy to guide the project.
The reply they received about such significant documents said that
they were ‘missing’! Members of the NBA are aghast about the
unavailability of documents that were intended to be the deciding
factor of the lives of millions of displaced people and are going to
file an appeal.

A drop in the ocean
A member of South Asia Network on Dams, Rivers and People

(SANDRP) used the RTI to obtain data from the Central Water



Commission (CWC) that showed that in the year 2007, 19.91 billion
cubic metres of the Narmada River passed through the power
houses. The water that was put to use by Gujarat for the
irrigationional, industrial and supply purposes was a meagre 1.285
billion cubic metres. Gujarat was to be the greatest beneficiary of
the project. But a paltry 7% usage doesn’t say much for benefits.

The SSNNL (Sardar Sarovar Narmada Nigam Limited) said
they were not responsible for the employment of the water.

Sardar Sarovar is the costliest irrigation project to have been
undertaken in India. When seen against the Rs 45,000/- crore
investment, the 7% utilisation made by Gujarat seems infitesimal.
SANDRP member Himashu Thakkar stated that instead of trying to
raise the dam’s height further, leading to large-scale submergence
of fertile land and displacement of people, Gujarat should
concentrate on better utilising the resource already at its disposal.

Rats!
Another RTI query, in November 2008, came out with more

proof of the mishandling of the ‘grand’ project. Questions asked
through the RTI on the canal breaches made in the Sardar Sarovar
Project revealed that some the metal detectors around the dam
had been damaged by rats. The SSNNL chief engineer said the
security around the dam is alert but despite the claim, the pest
attack has happened more than once.

When the RTI application regarding canal breaches had been
filed by a Gujarat activist, annoyed SSNNL authorities had said
that they should not be bothered when a ‘high profile’ committee
was already investigating the matter. But the state of affairs suggests
that SSNNL would need to be watched by more than one committee
if it is to discharge its functions efficiently.



Workers’ Benefits
ESI hospitals in Tamil Nadu refused to give referral letters to

multispeciality hospitals. A woman called Kalyani, who was working
in the co-operative sector, had to undergo chemo dialysis three
times a week and each dialysis cost Rs.1600.  ESI hospitals in
Tamil Nadu do not have the provisions to provide her with the chemo
dialysis. However, hospital authorities refused to refer her to
multispeciality hospitals or private hospitals that have the facility
for this treatment. AITUC filed RTI with ESI and got the information
that there is a provision to refer her to multispeciality hospitals.
AITUC produced this in the Tamil Nadu High Court that directed the
ESI to give referral letters to multispeciality hospitals.

The son of a worker with AITUC was denied treatment by
ESI. He was suffering from heart disease for two and a half years.
ESI refused to give referral letter to other hospitals. AITUC filed an
RTI with the Public Information Officer of ESI department and asked
why the ESI authorities were refusing to give referral letters.
Immediately after filing RTI, the son got a referral letter to a hospital
that could provide him treatment. His ailment is cured now.

After retirement a woman was denied treatment by ESI in
Tamil Nadu. AITUC filed an RTI asking why this is the case and
who is responsible for denying her treatment. AITUC produced the
secured information in the Tamil Nadu High Court and directed the
ESI to get her treated, as she is an insured person.

Deepika Memorial Hospital Employee’s Union filed many RTIs
to understand the labour practices of the management. There used
to be 217 employees in the hospitals.  The union filed an RTI with
ESI Department demanding the details of the workers who are
covered under ESI. Alarmingly, it came to the light that only 52
workers of the hospital are covered under ESI.  The management
was deducting ESI but was not depositing in the ESI department.
The union fought against this and finally all the workers got ESI
coverage. Union has challenged many arbitrary actions of the
Deepika Memorial Hospital management like cutting down of trees

in the hospital premises etc after getting required information through
RTI.

The retired employees from Tamil Nadu Electricity Board
(TNEB) were not given any benefits they were entitled to get from
TNEB. CITU filed an RTI asking why this is the case, who is
responsible etc. As a response to the RTI, the workers got their
legal benefits immediately.

Illegal Termination:
20 years ago, the workers with cooperative milk dairy (Avin)

in Tamil Nadu went on a strike. These workers were associated
with AITUC. However, the cooperative milk dairy dismissed 1600
workers without any enquiry. The workers fought 18 years against
the management. T.M.Murthy says, “During these 18 years, the
whole energy of AITUC was directed to reinstate the workers”. The
union repeatedly demanded the files of the case but the
management of the society refused to give them saying that there
were no files regarding the case. After RTI came into force, AITUC
filed an RTI and got entire details of the case.

Contract Labour:
AITUC filed RTIs with labour department of Tamil Nadu to get

information regarding the contract labourers in textile and beedi
industry – such as, whether the contract is being given to licensed
contractors, whether the principal employer has a license from the
Labour Department to give the contract to contractors, whether these
workers are paid in the presence of the principal employer etc.

CITU has filed RTI to the Labour Department in Tamil Nadu
to know the condition of the contract labourers, whether they are
paid in the presence of the principal employer etc. The required
information has been used to revise the strategy of the union.

P.Essakkimuthu has filed RTI in Tuticorin Thermal Power
Station (TTPS) to get information on the contract labourers employed
there. However, TTPS failed to provide information within the
prescribed time and intimated after the prescribed time that Rs.800
is required to gather information. Essakimuthu went to the appellate
authority and got the information free of cost.  CITU is using that



information to intensify its struggle for contract workers’ rights.
Bharat Petroleum Corporation Limited (BPCL) has been

denying all legal benefits to the contract labourers. CITU has filed
RTI with Deputy Chief Inspector of Factories seeking information
on the contract labourers with BPCL. CITU asked under RTI whether
the statutory rights under The Factories Act, 1948 and The Minimum
Wages Act, 1948 are being enforced, whether workers were being
given pay slips and employment cards etc. It was shocking to know
that these workers were not even given pay slips. The union fought
for the enforcement of the rights and BPCL was forced to give the
workers pay slips, employment cards and implement other welfare
measures for the workers.

Tamil Nadu State Marketing Corporation (TASMAC) employs
contract workers only. And the authority was transferring these
workers rampantly. Transfers were of two kinds. If the worker was
ready to pay a bribe, the worker would be transferred to the worker’s
place of preference. If the worker is not in the good books of the
authority, the worker was transferred. CITU filed RTI asking how
many workers had been transferred in the last six months, how
many had been transferred more than once etc. The rate of transfer
was alarming. There were 90 transfers in six months. One person
had been transferred 4 times in six months. By using this information,
CITU complained to the authorities about the arbitrariness practiced
by the department and put an end to that.

Koyla Udyog Kamgar Sanghatana, a trade union in the coal
industry, has filed many RTIs to get information regarding the
contract labourers in the coal industry, their working conditions etc.
KUKS has taken the secured information to the court and won many
cases against the management.

NTUI works in fertiliser, power, pharmaceuticals, and coal
industry. The union is prevalent in almost all states except Andhra
Pradesh and Orissa. Union typically needs information on contract
labourers like how many contract labourers are there in the factory,
contract is given to how many contractors, whether these contractors
are having licenses etc. In addition, uses this information to map

contract labour as a part of the production process. NTUI has used
RTI in fertilizer and electricity industry in Gujarat extensively.

 Workers’ Rights & Management Practices:
The Hospital Employee’s Union covers health sector in Delhi

is an old affiliate of the HMS and is currently part of the New Trade
Union Initiative (NTUI). HEU has filed more than two hundred RTIs
in Delhi. The union typically files RTI to get information regarding
termination of daily wage employees, regularization of wage
employees, promotion based on seniority, disputes regarding
general demands etc. HEU typically demands for seniority list of
daily wage employees, fresh appointment of daily wage employee
after termination of another daily wage employee. Most of the time,
HEU produces this information in the court as evidence against the
management. HEU has filed many RTIs asking when the co-
employer of a worker concerned was regularized and taken that
information to the court and made the concerned worker regular.
HEU usually goes for filing RTI before filing a case in the court, and
some times while the case is pending in the court. HEU has filed
RTI to compare the wages and working terms and conditions in
other departments of the government. Rajiv Agarwal of Hospital
Employee’s Union who is also a Supreme Court lawyer says,
“Hospital Employee’s Union started winning more cases after RTI
came into force”

NTUI uses the information secured through RTI to develop
legal strategy, to produce before the court as evidence etc. Putting
this information secured through RTI in the front, they demand
workers’ primary rights. They demand for identity card, minimum
wages, abolition of contract labour etc.

NTUI is planning to use RTI to get information, which is to be
furnished to authorities under Factories Act, Industrial Disputes Act,
Minimum Wages Act, payment of Wages Act etc. Union primarily
files RTIs when there is a violation of laws. NTUI uses the information
secured through RTI in order to understand what should be the
legal strategy.  NTUI uses RTI information to acquire evidence as
well. NTUI is thinking of using RTI for collective bargaining also. In



future, NTUI will be using it to get corporate information regarding
lockouts, closures, mergers, retrenchment etc. NTUI has used RTI
extensively in coal industry to understand the industry as such.

CONCOR Employee’s Union has filed corruption charges
against Sh.S.K.Sharma, Managing Director of CONCOR. The union
came to know about instances of misuse of official power resulting
in embezzlement of public money. CONCOR awarded contract to
M/s Dewan Chand Ramsaran of operating four Reach Stackers at
Inland Container Depot, Tughlaqabad, New Delhi – even though
the company did not have any Reach Stackers. After the contract
was awarded, the company applied for finance and the management
promptly financed an amount of Rs. 4 crores (approx.) and engaged
the same Reach Stackers on a monthly rental basis. The General
Secretary of CONCOR Employee’s Union wrote a letter to CBI on
06.10.1997 and complained to the Railway Board.   However,
CONCOR dismissed Mr. Suresh Kumar Ranga, the General
Secretary of CONCOR Employee’s Union. The union pursued the
Railway Board and the CBI to take action against the corrupt officials
and enquired the status of the case. Only after RTI came into force,
the union could get the required information and could know about
the status of the case.

CONCOR management has tried to put forward a dummy
worker leadership to crush down the union activities.  CONCOR
Employee’s Union challenged that action through RTI. Mr. Ranjiv
Kumar informed the Registrar of Trade Unions that he has been
elected as the General Secretary of CONCOR Employee’s Union.
The actual General Secretary of CONCOR Employee’s Union filed
an RTI, got the information from the Registrar of Trade Unions that
Mr. Ranjiv Kumar is not even a member of the Union, and challenged
the management’s action to crush down the union activities.

CONCOR union has got an order passed against the Joint
Labour Commissioner from the Public Grievance Officer, Mrs.
Shailaja Chandra. Having access to information is helping the
working of the union a lot.

M.D.N.Panicker, the General Secretary of Rourkala Shramik

Sangh, a trade union working in Rourkela Steel Plant has extensively
used RTI in the state of Orissa. Rourkela Shramik Sangh is linked
to INTUC. Union has used RTI to bring many corruption cases in
the Rourkela Steel Plant into light. Rourkala Steel Plant had an
intelligence wing with six intelligence inspectors. They were provided
with company’s motorcycle and for that, the company did not keep
any record. When the union demanded the record, the company
refused to give. Roorkala Shramik Sangh filed an RTI and the
information secured through RTI suggested some foul play and the
union brought that to the notice of the Managing Director. Managing
Director acted very soon and he abolished the Intelligence Wing
and sent the Intelligence Inspectors to the factory as workers. Now
the vigilance enquiry is going on against the Intelligence wing. Only
through RTI, the union could bring this into public.

CITU in Tamil Nadu has filed RTI with the Deputy Chief
Inspector of Factories and Chief Inspector of Factories seeking
information about the work force in a particular factory, whether
they are paid minimum wages, holiday wages, how many accidents
have happened in the factory, whether the factory has adequate
safety measures etc.

Before RTI came into effect, AITUC needed the documents
of co-operative society in Tamil Nadu. However, the society refused
to give the documents to the union or any worker saying that there
is no provision to give the documents to non-members of the society.
After RTI came into force, AITUC filed an RTI and got every single
detail of the co-operative societies in Tamil Nadu and using that to
strengthen unionization work.

RTI helped bring malpractices in the Tamil Nadu State
Transport Corporation (TNSTC) to light. CITU asked under RTI for
details such as the payment of PF, how many employees are not
paid gratuity after retirement, what was the amount of PF recovered
from the workers but not remitted to the concerned authority, what
was the amount recovered from the workers which was to be paid
to the Cooperative Housing Society and Life Insurance Corporation
etc. Union publicized this information through media and organized



a strike. CITU brought out anomalies in the recruitment process to
TNSTC through RTI.

M.K.Pandhe, the national President of CITU says, “CITU
generally asks information regarding the company like the affairs
of the company, the clients of the company, the projects undertaken
by the company, information on bonus payment, financial position
of the company. The management does not give this information to
the unions. Before RTI, it was very difficult to get the information
regarding the company. Now, whatever the company is to furnish to
the authority, is available to the unions. It is really helping the unions.”

A jarda manufacturer was appointed as the manager of Bharat
Heavy Electricals Limited (BHEL). CITU filed an RTI asking how it
is possible to appoint a jarda manufacturer as the manager of BHEL
etc

Koyla Udyog Kamgar Sanghatana has used RTI to study the
coal industry. In coal industry, every worker is supposed to pay Rs.
2 towards natural calamities. Workers were promised that a trust
would be constituted to look after the money collected and proper
accounting done. Even after six years, there was no sign of a trust
or accounting. Therefore, KUKS filed an RTI to get information
regarding that. After the filing of RTI, proper accounting of the amount
has been started.

Government Accountability:
P.Essakkimuthu has filed many RTIs seeking information

regarding the working of labour department in Tamil Nadu. Realizing
that many statutory committees constituted by labour department
are dormant and not working properly, he has filed RTIs asking
how the statutory committees are constituted, how many meetings
are held, what was the agenda of the meeting etc.  After the filing of
these RTIs, the dormant committees started working properly and
the unformed committees were formed in no time. He has filed RTIs
asking how many labour disputes are unsolved and why these are
unsolved. After the filing of RTI, the cases have been referred to
labour courts.

CITU had suggested some amendments to the Tamil Nadu

Shops and establishments Act, 1947. Section 41 of the Act deals
with dismissal or termination of the employees. CITU suggested
that other punishments like suspension, increment cut, stalling
promotion etc should be brought under the purview of the Act.
However, the suggestions had not gone to the Labour Advisory
Committee. CITU filed an RTI asking the status of the suggestion
and why it has not been referred to the Labour Advisory Committee.
Immediately after the filing of RTI, CITU’s suggestion has been
referred to the Labour Advisory Committee.

CITU has sought under RTI information regarding the
formation of Child Labour Committee in Tamil Nadu, how the
Committee is functioning etc.  The workers in Darangdara Chemical
Works (DCW) wanted to register DCW Employees Union. Deputy
Commissioner for Labour did not allow the registration of the union.
P. Essakkimuthu filed an RTI and got to know that the union is denied
registration on the ground that the members are not the workers
with DCW.  He filed another RTI with ESI department asking the
details of the workforce, the names of the contractors, and the names
of the workers. And produced this as proof of employment to The
Registrar of Trade Unions and got the union registered.

CITU has filed RTI with the Labour Department in Tamil Nadu
to get information on the staff selection to Labour Department
through out Tamil Nadu. The information secured through RTI
revealed that there were anomalies in the staff selection and fifty
percent of the seats were vacant. After getting this information, CITU
intimated the concerned government department and the seats got
filled immediately.

KUKS (NTUI) has filed RTI regarding the NREGA (National
Rural Employment Guarantee Act). It has filed to know how minimum
wages are paid under NREGA, how much money is involved in
different projects under NREGA etc.

In 2005, Rourkala Steel Plant invited tender to sell idle assets.
Union realized that there were some anomalies in the tender and
filed an RTI demanding the details of the bidding. The union had
sent this information to CBI. Now the CBI investigation is going on.



Roorkala Shramik Sangh has been digging information and using
that in many ways. Sometimes, union send the information to CBI,
sometimes union takes the responsibility to publicize the information
through media, different forums etc.

 Constraints and Problems:-
There are certain policies of the government, which defeat

the purpose of having the Right to Information Act.  For example,
M.D.N.Panicker reports that the Information Office of the Roorkala
Steel Plant is situated in the prohibited area. A person has to get a
pass from the Central Industrial Security Force to enter the area.

The structure of the fee is vague. Information Officers demand
huge amounts of money saying that many working hours are needed
for compiling files. The Hospital Employee’s Union reports a case
where HEU was requested by the Delhi Jal Board to pay Rs. 16000
for providing the requested information. T.M.Murthy remembers that
once the Railway Department demanded Rs.8000 for searching
information. In theses cases, unable to pay the requested amount,
unions may give up the cases.

None of these unions has a well-developed mechanism for
filing RTI. Some unions have appointed advocates to help with the
filing but a well-developed mechanism is necessary.

All unions observe that Information Officers are very good at
giving evasive reply. They usually, divert from the questions and
give just yes or no as answers. All the unions give testimony that
getting accurate and detailed information depends on how clearly
and specifically union can frame questions. Most of the time, only
the question number is quoted, not the question. T.M.Murthy says,
“They know the art of answering and now through experience we
also learned the art of questioning’’ Ashim Roy says, “Framing
question is the most difficult part of filing an RTI. General tendency
is to make the questions very general. Now the questions are framed
in such a manner that the information officers are left with no other
options than answering properly”.

Therefore, ability to get the answer with the level of detail a
person needs depends on the question a person asks.

Ashim Roy says, “Leaders in the union and well educated
workers know about RTI and they know how RTI can be used in
their fight against employers. However, we have not done a full
campaign among the workers.”

V.Chandra says, “RTI is normally used by upper class, upper
caste people. The poor are not able to pay the fee and other charges
for securing information. Clearly, it is an option for educated people
but not for illiterate rural and adivasi folk. A huge portion of the
population does not even know about RTI, let alone use that. Even
among the work force, the educated know and use RTI not the poor
rural working people.”

T.M.Murthy says that he has received threats from the Tamil
Nadu Urban Department when he filed an RTI to get information on
the conversion of agricultural land.  Union cadres also faced the
same threat from local land mafia and goondas. This incident shows
the nexus between the bureaucrats and the land mafia in Tamil
Nadu.

The delay in giving reply is also another problem.  Information
officers hardly reply within the specified period. The delay in getting
reply to RTI keeps the court procedure delayed which leads to
wastage of energy, time and money.

Suresh Ranga says, “There is evidence that the Information
Commissioners are sheltering Public Information Officers in many
cases.  They harass and victimize the applicants by using ‘different
language structure’. Information Commissioners are acting as big
brothers of Public Information Officers”.

The quality of the Central Information Commission and state
Information Commission should be improved. Penal provision
should be invoked properly against the erring officials.

Analysis and Future Directions:-
There is no doubt that RTI is a powerful tool that can be used

to intervene in worker’s issues effectively. All unions unanimously
agree that RTI is a very powerful instrument in the hands of the
union. Unions are saying that the percentage of cases unions win
against the management is increasing because of the increased



use of RTI. Before RTI, it was very difficult to gather information
from authorities. A person had to give bribe, or use political power
etc. Even if the union had information, this information could not be
produced before the court. There were cases when such information
had been produced in the court, and the workers have been charged
with theft by the management. RTI has helped to curb corruption
largely. Suresh Kumar Ranga says, “Now the public officers fear
the public” .



Transparency about Financial Status of
Political Parties

Political funding has always been something shrouded in
mystery. Attempts at lifting this veil of secrecy have met with stiff
resistance from almost all political quarters.

It was with this background that ADR, on February 28, 2007,
sought copies of income tax returns of political parties, under the
Right to Information Act. All the requests for copies of income tax
returns were rejected.

On denial of the requests, ADR wrote to the appellate
authorities in the IT department.

RTI makes a provision that if someone asks for information
about someone with whom the applicant has no direct dealings,
referred  to a the ‘third party’, then the Public Information Officer
(PIO) is required to ask the third party if it has any objection to the
release of the information. The Act also provides that the “submission
of the third party shall be kept in view while taking a decision about
disclosure of information”.

Based on this provision, the PIOs asked for the opinions of
all the political parties. As expected, most political parties objected
to the disclosure of their IT returns. The IT returns of only three
small, regional parties were made available, one from Assam, one
from Orissa, and one from Jammu & Kashmir. Two of the major
leftist parties, the Communist Party of India (CPI) and the Communist
Party of India (Marxist) (CPM) wrote to the IT authorities that they
had no objection to their IT returns being made public, but strangely,
the IT authorities, for reasons best known to them, decided not to
make these available. For all the remaining political parties, the
PIOs decided to uphold the objections raised by the political parties,
and rejected all the first appeals. ADR then filed the second appeal
before the Central Information Commission (CIC) on July 31, 2007.

The first hearing in the CIC was held on October 17, 2008, in
which ADR refuted all the reasons given by political parties, and

vehemently argued in favour of the IT returns of political parties
being made available in public interest.  The CIC decided that since
information concerned various political parties, who were not before
the Commission, they should be afforded a hearing. The
Commission, therefore, directed that notices be issued to all the
third-parties as well as to the Election Commission and the Ministry
of Law and Justice.

The Ministry of Law & Justice stated, in their response, that it
would not be appropriate for them to express any opinion on the
issue on which decision is essentially to be taken by the Central
Information Commission in discharge of its statutory functions. The
Ministry also urged that expressing any opinion or view could amount
to conflict of interest because public authority, against whom Central
Information Commission might pass an order, may be a Government
Ministry/Department or an officer of the Government.

The Election Commission responded that under the law, the
political parties are not required to furnish to the Commission
information about their IT Returns. However, under the
Representation of the People Act, 1951, the political parties are
required to prepare a report in respect of the contributions received
by them from any person or company in excess of Rs.20, 000/- in a
financial year. The report is to be submitted to the Commission
under the Conduct of Elections Rules, 1961. However, filing of this
report is optional.

The Commission also stated that they have submitted a
proposal suggesting an amendment to make it mandatory for the
political parties to publish their audited accounts annually for
information and scrutiny of the general public.

Most parties gave long written submissions.
The second hearing was held on January 17, 2008, in which

all political parties, with the exception of the CPI, CPM, AGP, BJD,
and PDP, vigorously opposed making their IT returns available to
citizens. The objections of the parties were forcefully presented by
a battery of lawyers, some senior ones being flown in from far off
cities. Following were some of the major objections:



- Copies of IT return should not be given since these contain
details and particulars of commercial activities of the political parties.

- The information in the IT returns is submitted by the
assessees in commercial confidence.

- Such disclosure of information has no relationship with
public interest.

- Such disclosure will cause unwarranted invasion of the
privacy of the party filing the return.

The final decision was announced on April 29, 2008, in which
the CIC held “that transparency in funding of political parties in a
democracy is the norm and, must be promoted in public interest. In
the present case, that promotion is being effected through the
disclosure of the Income Tax Returns of the political parties.”

With this decision, the financial activities of political parties
were put to public scrutiny. Election watches,in which ADR is often
at the forefront,are conducted all through the country which put the
financial records of the contesting candidates in the public realm.For
example, the Delhi Election Watch report released in December
2008 revealed , “All the MLAs in the current Vidhan Sabha are either
Lakhpatis or crorepatis. There are a total of 46 crorepatis.”

Undoubtedly, such transparency which RTI was able to
bargain for the Indian public would go a long way in reducing the
influence of unaccounted money in the electoral and political
processes, thus removing the “pernicious influence of big money in
derailing the democratic process” as observed by the Supreme Court
of India, in a 1975 dealing with election expenses.

The piece was written as a part of the RaaG (Right to
Information Assessment and Analysis Group) Study 2008



T.K. Rajalakshmi interviews with Mr. Wajahat
Habibullah, outgoing CIC

THE office of the Chief Information Commissioner (CIC) is a
busy place, receiving as it does thousands of complaints or requests
for information. Wajahat Habibullah, who has been the CIC since
October 2005, believes that the success of the Right to Information
Act is contingent on many factors, including those that shape an
evolving democracy. While he views the attacks on RTI activists as
a serious development, he is optimistic that with time, the resistance
to giving information will peter out. He spoke to Frontline about the
steps required to strengthen the institution and to restore the belief
that the RTI Act is a workable mechanism. Excerpts:

Of late, there have been several reports about RTI activists
being threatened and even killed. Do you think that our political
system and bureaucracy were not prepared for such an Act
given that the conditions on the ground in this feudal and
patriarchal country remain very much the same? I am adding
patriarchal here as it turns out that the majority of RTI applicants
have been men.

One doesn't prepare for this beforehand. We didn't prepare
for Independence. There was a campaign. The British believed that
India wouldn't be a successful democracy. We have shown that we
are one of the most successful democracies in the world. We have
succeeded despite our economic backwardness, not only in hanging
together but in becoming stronger. A major tool of democracy is the
right to information. It is a means of generating public participation
in governance, which is at the heart of democracy. Elections are a
means of doing it but democracy itself means public participation in
governance. Once the elections are over and we get a government
in power, then what do we do? Sit at home? No, we have to
participate. How does one do that? We have the Right to Information
Act. It is not that the country is not ready for it. The country must
now prepare for the next step and, that is, to introduce greater



transparency and accountability. But the point is, when that is being
done, there is bound to be a reaction.

The beauty of a democratic process is that it is always
evolving, it is never stagnant. What we considered a democracy
yesterday may not be a democracy tomorrow. For example, England
prides itself of being the oldest democracy in the world but where
did it ground that – on the Magna Carta – powers given by the King
to his nobility, not to the people!

There was no participation by the people. There is no such
thing as a perfect democracy. When there is a movement from a
lower democracy to a higher level, there will be greater transparency
and accountability. When that happens, there will be resistance
from those who have fed off the earlier systems of keeping things
close. I will take recourse to the Marxist theory – the thesis, the
anti-thesis and synthesis. We have this thesis of increasing,
flowering democracy; the anti-thesis, those who would like to prevent
that in order to protect their own vested interests. What should be
the synthesis? That all sections of the citizenry, with the support of
the media, the government, must get together to ensure that the
law is actually implemented in its proper sprit and it achieves what
it has set out to achieve. It has not yet achieved it but has set out to
achieve – it has begun to do that; up till now, it has broken the
barriers of petty corruption, for instance, in the case of the issuance
of ration cards, admission of children to school, among other things.
But now it is moving to larger and larger areas. The activist who
was killed in Gujarat touched a very raw nerve – where big business
was involved. It is not that democracy and free enterprise do not go
together. But free enterprise does not mean licentious enterprise –
exploitative enterprise. A democracy ensures a kind of enterprise
that won't be exploitative. People will resist that exploitation.

To make a democratic system effective, one needs to have
the right to information. We need other laws too. There are other
pieces of legislation coming up, such as the Whistleblowers' Act
and the Privacy Act. The two characteristics of democracy are one,
a free citizen, and second, the right to question. We have to get

together. By this I mean a social audit. The social audit is the
precursor of RTI; from this was born RTI. Through social audit, one
can ask questions. Earlier, people could be bribed in order to
suppress information. But it cannot be done now. If a group of people
take it up, it is difficult to do so. The non-governmental organisations
[NGOs] are competing with one another to do better. The end result
is satisfactory.

There seems to be a difference in perception as far as
the success of the Act goes. The NGOs are sceptical in terms
of the number of cases disposed of and objectives achieved.
Studies show that fewer than 40 per cent of the applicants in
rural areas seem to think that their objectives were achieved,
and Public Information Officers themselves are unaware of the
provisions of the Act. There are structural deficiencies as well.

Success will only be pronounced many years later; it is moving
in that direction. My case is that it is moving in the right direction; it
has not got derailed. The fact that vested interests are reacting the
way they are, that itself is a measure of progress. The department
is overburdened. The law itself says that separate posts cannot be
created to provide information. Those who are designated as Public
Information Officers tend to look at this as an extra burden. There is
no incentive, no honorarium. There is only a disincentive; if they do
not deliver, they are penalised. At the appellate level, the complaint
can lie for months though the law says it has to be decided within
30 days. Many decisions of the commission then get caught in
litigation and that takes time. In many cases, the High Courts,
particularly the High Court of Delhi, has given decisions expanding
the outer limits of the RTI. That is part of the reason why all this
information about the Commonwealth Games is so freely accessible
and flowing so freely. People have a right to know where their money
is spent. That limit has been breached – it has gone right up to the
government and also gone into the portals of the Supreme Court.
There is nothing to be despondent about 40 per cent; it means that
40 per cent of the users are using it – those who are not educated
and whom the Act is intended to benefit. It is very encouraging. The



Act is meant for them. In Delhi, there are areas where women are
very active in putting in RTI applications. I am told that contractors
come and ask them about what material to use.

With increasing privatisation and the government
increasingly opting for the private-public partnership model,
do you think the private sector should also come under the
ambit of the Act?

Privatisation will not stop it. We have given several decisions
on this. The High Court has repeatedly upheld our decisions. One
area that seems to be hanging fire is that of the distribution
companies. We have held that they are public authorities. They
went in for appeal. In other cases, for instance, the Indian Olympic
Association, the Commonwealth Games Association, IFFCO, are
examples of a number of public sector organisations that have been
privatised – they all come under the ambit of the RTI Act, and the
courts have held as such. The Punjab and Haryana High Court
went a step further – it said that any organisation fulfilling a public
function becomes a public authority. So while there may be
decentralisation and privatisation of government, there is a
movement to see that it [right to information] continues to extend
wider and wider. Now, I don't see that as an apprehension. But we
have to find ways and means on how to access information from
public-private partnerships. We made that the subject of our annual
conference this year.

The proposed amendments have not gone down well with
activists. Rather than new amendments that restrict the ambit
of the Act, they believe that the Act needs to be implemented
more rigorously in its existing form and that the structural
infirmities have to be simultaneously addressed.

The government came up with certain suggestions at our last
national convention. After that, all the Information Commissioners
held a separate meeting with the government. The general
consensus was that there was no need for amendments; that if
there was a need to bring about an improvement in the Act, it could
be done through different means. The government has now come

up with other ideas suggesting areas requiring amendments.
Activists feel that the amendments are being proposed to water
down the Act. The government feels it is not trying to water down
the Act but only attempting to strengthen it. Activists feel that
strengthening is a euphemism for watering it down.

There is no debate about file notings now. The area that is
interesting is the issue of frivolous and vexatious applications. Who
decides this? Do we give the authority to the PIO or the CPIO?
There are some applications that fit this category but not all of them
are frivolous. How does one define that? One other defect the
present law has is that if the CIC leaves, there is no provision for
the next in command to take over. All the other Information
Commissioners are there to assist the CIC. The government has to
appoint someone as I am retiring by the end of next month.

From Frontline





Akshat Kaushal interviews Satyananda Mishra,
New Chief Information Commissioner

The Right to Information (RTI) Act has been in existence
for more than five years. But the recent outbreak of scams
suggests the government has become more opaque. Is this a
comment on RTI? That it has not worked the way it should
have...

It is difficult to comment on this. Scams have been brought to
public attention. The RTI Act has contributed to unearthing of some
of them. I think the Adarsh Society scam was uncovered through
information which came out in an RTI application. I don’t think RTI
has failed.

But it also means that those in authority have learnt to
circumvent the Act while taking decisions...

The only way you can circumvent the Act is by not writing
anything on the file. I don’t have enough information to say that
people are taking fewer decisions. In fact, the reverse has been
reported. These days, we find bureaucrats refusing to collaborate
with politicians in wrongdoing because they know that everything
they write can be accessed using the RTI Act. In many ways, the
Act protects many bureaucrats.

A concern that has been voiced by civil society activists
is that bureaucrats like you, who have been trained to withhold
information, should not be responsible for an organisation
which has the mandate of disseminating it...

I have also read in the newspapers that civil society activists
have raised concerns that a civil servant must not be appointed as
an information commissioner. However, the law does not state that
he cannot be appointed. Everyone has a past and it is unfair to
judge a person on the basis of his past. I think, instead of judging
him on the basis of whether he is a civil servant or not, people
should judge him on his decisions.

But there has to be a balance. Out of the six information

commissioners, including you, only one is an RTI activist and
four are former bureaucrats. Don’t you think we need more
civil society representation?

Unlike the Constitution of India, which for instance spells out
in the case of the Union Public Services Commission the rules for
appointment to the public service commission, the RTI Act doesn’t
say anything on how many information commissioners should be
from the civil services and how many from the civil society. I can’t
comment on what the right mix should be.

Do you see an urban-rural divide in use of RTI? In June
2009, a PricewaterhouseCoopers report said that only 13 per
cent rural population and 33 per cent urban population was
aware of the Act. And, only 12 per cent women were aware of
it.

Posing this question to a CIC won’t provide you the accurate
picture, because unlike state information commissions, we don’t
deal with rural areas directly. Except for banks, by and large the
services of the central government don’t extend to rural areas
directly. Central schemes are implemented through the state
governments. But, in most of the appeals in the banking sector that
we hear, many applicants are from places like Saharsa, Begusarai
and Darbanga. These are not urban areas. People ask questions
about Kisan Credit Card, etc. I can’t speak about the state
governments, but we find that an increasing number of people from
rural areas are asking questions. However, it is far from satisfactory
and the awareness is very limited.

It’s interesting that you raise the issue of awareness
because campaigns promoting schemes like the National Rural
Employment Guarantee Scheme are aplenty. There is hardly
any campaign to promote RTI. Is this deliberate?

No, it is not deliberate. You must have seen the campaigns
done by the National Disaster Management Authority or the
consumer affairs ministry. The Budgetary support to RTI is simply
not comparable to the support these campaigns get. It is for the



government, especially the ministry of personnel, to launch these
campaigns. The information commission has hardly any budget. In
fact, it has no budget. In spite of this, we are taking certain steps. In
fact, in the last meeting of all information commissioners, we decided
that I would speak to NCERT if it could print the RTI message on
the back cover of its text books.

So, that is in your wishlist for the Union Budget?
Yes, we think it is good to launch a campaign once in a while.
The information commission has passed something like

20,000 orders in the last five years or so. What do the nature of
these orders tell us about the direction in which the
government, and governance, is moving?

Of the appeals that we have received, a majority — 80 per
cent — is for personal information: Loans, personal account
information, auction of property, etc. You can’t really blame anyone
for this. After all, the Act is for information and so people will seek
information on what impinges their lives directly.

But, occasionally, there are other requests also, which force
the government to become more transparent. The other day, a
person wanted the pre-board meeting agenda of the Reserve Bank
of India (RBI) to be made public. It is well known that RBI had sought
exemption from RTI, but this was turned down. On this information,
it said it was not in the country’s economic interests – they called in
national economic interest – to give this information. My order,
passed about a month ago, was that they have to start disclosing
the agenda within three months.

Countries like South Africa have extended RTI to the
private sector. Is the commission proposing anything along
these lines?

I don’t know if the government has such a proposal. But the
law says that information can be sought from any public authority.
This includes private bodies if they are substantially financed by
the government. With inceasing number of government activities in
the public-private partnership (PPP) mode, the issue whether a PPP
entity can be brought under the Act is being raised by civil society

activists and by us. This is something which is not clear. However,
there is a management issue too. If we decide that we need the
private sector under the Act, we will need ten commissions of this
size.

From Business Standard



Hum Janenge Hum Jiyenge
PRABHASH JOSHI

The dharnas have now ended. Should we say ‘dharna’ or
‘dharnas’? Maybe ‘dharna’ is more appropriate, because when the
Beawar dharna shifted to Jaipur, a part of it continued in Beawar as
well. To bring to fruition the promise of their chief minister, the
Rajasthan government constituted a committee that was supposed
to find a way to implement the announcement.

While doing so, the government did not consider it necessary
to inform the people that on 5 April 1995, when Bhairon Singh
Shekhawat had made the declaration, he had neither asked for the
formation of any committee nor thought about any institution that
would put it into practice. In order to bring transparency in public
works and combat corruption, he had made the statement on his
own initiative. The reason he had done so was that ‘when the people
engaged in these public works would have complete information
about them, they would participate in their completion more honestly.’

The government had to reveal all this because ‘some
organizations, through dharnas and the news media, were trying to
give the impression that the right to information initiative had been
taken by them.’ Who were these organizations? The groups being
referred to were Mazdoor Kisan Shakti Sangathan (MKSS) and other
organizations supporting them.

You might wonder why I am talking about all this, why don’t I
get straight to the point? But the truth is that the matter is not so
simple. If it had been, the execution of the CM’s decision won’t
have taken a year, and the dharnas would certainly not have resulted
in a committee being made. Still, I will do my best to present the
case in uncomplicated terms.

What happened was that on 5 April 1995, chief minister
Bhiaron Singh Shekhawat stated in the Rajasthan state assembly:
‘Mr Speaker, I would like to state that the reforms taking place in



Rajasthan are appreciable. But our greatest drawback is that we
have not been able to give a basic right to our people: the right to
information. This right does not prevail in any state in the country.
Today when I contemplate on this, the first thoughts to come to
mind are the accusations of corruption levelled against the
government. From 1990 to 1994-95, whenever elections have taken
place in these elections, like our honourable members were saying,
there has been corruption done by the PWD, patwari, officers, panch
and the sarpanch.

‘Today I want to state in this house that between 1990-1995,
with regard to all the development works that have been done in
the panchayats or rural areas, if someone seeks information from
the panch, sarpanch or panchayat, all such information would be
given after the photocopying cost has been paid by the applicant. If
these documents reveal any discrepancy or point to any corruption
having occurred, then the state government or any other institution
that we decide to create, would investigate that inconsistency. I
don’t think we will be presented with a greater opportunity in future
…’

Once this right is granted to the citizens, they can strike at
the very root of corruption and eliminate it. And since this poisonous
corruption creeper grows from the patwari to the prime minister, the
fraudulence at the lower ends won’t have to be controlled by the
Supreme Court. It can be taken care of by the citizenry, as should
happen in any democracy.

The government announced that they will give an implement
to the citizens to weed out this poison tree but did nothing about it
for a whole year. This is why the MKSS had to sit on a dharna. The
government did not pay heed to an assurance made by its own
chief minister in the state assembly. What option did an organization
like the MKSS have then, which was committed to public interest
from the very start?

The MKSS had started demanding accountability with respect
to public works from December 1994 itself. It was being done through
the mode of public hearings. These hearings were conducted over

a month in four districts of Rajasthan: Pali, Rajsamand, Ajmer and
Bhilwara.

The first hearing was held at Kot Kirana village in Pali district.
The names of the labourers engaged in the public works in that
area were read out from muster rolls. A lot of people were outraged
to find that their names wrongly existed on the musters. They said
they had never gone to work on those sites. Their signatures had
been forged. The names of many who had died years ago appeared
on these muster rolls. Many others were such who had never lived
in or even come to the village.

It was found that the muster rolls had been prepared by a
retired teacher and his son. A junior engineer attested the documents
and the gram sewak gave the money. Bills and vouchers relating to
an incomplete patwar bhawan were examined and people realized
that the building was ready. People were amused because they
knew the deplorable state the building was in. The information came
from the people, they revealed the truth and on the basis of their
information, complaints were filed against the junior engineer and
gram sewak. The teacher lost the sarpanch elections.

The Bheem (district Rajsamand) public hearing had even
more interesting results. A fraud company had been in existence
there for a year. The same company also accepted a payment of
Rs 36 lakh. How could a non-existent company supply material
and receive payment? After the hearing and investigation that
followed, it turned out that the company was being run by patwaris
the wives of block officers. An appropriation of Rs 36 lakh won’t
have been possible if the merry little ‘company’ had not been the
recipient of both the material and the payment.

This particular hearing had been conducted in front of the
block office since the supposed development works had been done
by the block. The officers had been invited to the hearing but they
did not turn up.

The announcement made by the chief minister in the state
assembly has been reproduced by me here verbatim. Since a
statement is made in an immediate, specific context, and because



the CM had been answering the debate that ensued after the vote
of thanks, some things he said may not be directly related to his
announcement. What concerns us is that the chief minister was
granting to the citizens of his state the right to know about the
development works going on in the rural areas of Rajasthan. He
was also ready to provide photocopies of particular documents on
payment of fee. In addition, he was promising investigation of the
loopholes that showed through these documents and even talking
about the possibility of having separate institutions to examine these
malpractices. Even while making the declaration, he was well aware
of the fact that he was talking about giving that ‘right to information’
to his people that was not available to people in other states.

The media has been demanding the scrapping of the Official
Secrets Act (OSA) and the passing of the Right to Information Act
for years. On the pretext of the OSA, the government does not
disclose——neither to the media nor to the Parliament——many
such things which should be in the knowledge of the members of a
democracy. The OSA made by the British ages ago has been
rendered totally irrelevant today’s in our country as well as the rest
of the world. There have been innumerable seminars and meetings
favouring the revocation of this Act and its substitution with the Right
to Information.

Information is power——this slogan came to our country from
the supposedly developed democracies and became a cliché. Then
came talk of ‘information revolution’ and its role in making the world
a global village. Today we have satellites that can report on aerial
attacks and several channels to take such news right into people’s
homes. But the OSA still reigns and people haven’t received the
right to information.

In light of all this, what the erstwhile Rajasthan CM Bhairon
Singh Shekhawat said in the assembly on that momentous day
was actually revolutionary. For the media or members of Parliament
or state assemblies, the right to information is more directly related
to an honest fulfilment of their duties. But for the landless labourer
who does not get her/his minimum wage as fixed by the government,

it is a question of life and death. They work but do not get paid. And
then they discover that in their village the road not taken was the
one that never got laid, the bridge that was to be crossed never got
constructed, the hand pump and pond that would have quenched
their thirst never got dug, the teacher who would have taught their
children never came to school, and the school never got built. All
such infrastructure existed on paper but never metamorphosed into
ground realities.

The money that comes from Jaipur and Delhi lines the pockets
of the patwari and heaven knows who else.  Rajiv Gandhi had once
admitted in Rajasthan that the rupee that travels from Delhi is
reduced to fifteen paisa by the time it trickles down to the state. No
one can account for the whereabouts of the rest eight-five paisa.

For those who live from hand to mouth, it is imperative to
know whether they will be able to get their daily bread or not. If they
get to know how the money, which came in their name, was spent,
they would at least know who the usurpers are. And if the government
is able to investigate such forgeries and gets the embezzlers to
cough up the money and punish them, then the role of the ‘middle
men’ would become redundant.

In this way, for the poor worker, the right to information
becomes the right to get the full payment for his work. The whole
village is empowered to keep a check on the development works,
to ensure that the work on paper gets to the ground and that there
is no inconsistency in that work. They can keep a vigil on it. To
demand and get accountability is the fundamental duty and right of
every citizen in a democracy. More than the freedom of expression,
the right to information is linked with the right to life and livelihood.

When public hearings were held, the officials who were invited
did not turn up. But the common people did, and spoke out. It was
on the basis of their courage and statements that complaints were
registered against block officials in the anti-corruption department.
Rs 36 lakh were found to have been misappropriated. A hearing
was also organized at Vijaypura in the district of Rajsamand.
Anganwadi workers openly stated how there had been



misappropriation in the ration, cotton, chairs and tables, rugs,
buckets and medicines brought for the anganwadi. All this had been
going on there for the past four years. An estimated embezzlement
of Rs 14 lakh had been done.

In the same hearing, it was found that in a fraudulent auction,
panchayat grasslands worth Rs 70 lakh had been given away. The
800 people whose attendance and bids had been marked were
never present at the auction. Their names and signatures were
forged. In this hearing too, the officials invited never came. The
corruption was reported against. The anganwadi supervisors were
also investigated.

In Jawaja (Ajmer district), pubic hearing was seen as such a
bogey that instead of information, bills, vouchers and muster rolls,
an account was demanded of the work done by the gram sewaks.
But the gram sewaks were adamant that they will present the
documents only in the course of a government audit. They refused
to take cognizance of any other kind of audit. Prior to the hearing,
the union of these gram sewaks sent a representative to the block
development commissioner and registered their protest against the
information that was being sought by the social auditors.

Despite such resistance, the hearing was held. People came
and reveled which officer took how much money from them and
how frauds were committed. As a result, the gram sewaks started
returning the stolen funds within three days of the hearing. A gram
sewak had taken Rs 1500 each from five families who were
beneficiaries of the Indira Awas Yojna. That amount was given back
as well.

All four of these hearings had already taken place when the
chief minster made his announcement in the state assembly. The
pronouncement lent strength to the hearings and the trend of public
hearings emerged. But as more and more of these hearings started
taking place, information began to get scarce. Gram sewaks, block
development officers, panch-sarpanch, all started denying
information to the MKSS. For the officials, giving information was
tantamount to putting their necks on the line. So the denial of

information became a common practice in the whole administrative
machinery.

Seeing no signs of the realization of the CM’s proclamation
even after a whole year, the MKSS started a dharna in Beawer on 6
April 1996. The government suddenly woke up, either due to the
dharna or because elections were rounds the corner. So the next
two days had the government pass an order which talked about the
right to see information and note it down; the questions of
photocopies and attested copies were never raised. To remind the
government of these, the dharna continued.

A month later the dharna shifted to Jaipur. After it went on
there for about a week, the government conceded to the demand
for photocopies but claimed that photocopy machines were not
available everywhere. They said there were also some other
difficulties concerning implementation, and keeping in mind all these,
a committee was formed under the additional chief secretary. The
committee was to devise a way to put into operation the CM’s
affirmation in the coming two months.

In a democratic country where the poor exist in millions, the
right to information becomes inextricably associated with the right
to live, much more strongly than the freedom of expression. So the
question relates to the right of both the media and the common
people. Does it not?

By Prabhash Joshi - originally written in Hindi; translated
by Ankita Anand

                                                                                                                                                                                                                                                                





Chasing a Right
ARUNA ROY  |  NIKHIL DEY

THE right to information has often been described as one of
the most effective tools in the hands of citizens not only to fight
corruption and the arbitrary exercise of power in the structures of
government, but also to participate in governance.

While the Central Bill on the Right to Information is being
examined by the Joint Select Committee of Parliament, it is
necessary to highlight some of the experiences in States in which
laws relating to the right to information have been enacted. The exp
erience in Janawad panchayat in Rajsamand district of Rajasthan
illustrates graphically and dramatically the critical need for strong
and enforceable legislation on the right to information if there is to
be any hope of giving the ordinary people any rea l entitlement
through this law.

After a three-year-long struggle, the citizens of Rajasthan
gained in 1997 the right to obtain photocopies of all panchayati raj-
related documents, including copies of muster rolls and vouchers
of development expenditure, within four days of making an ap
plication. On May 1, 2000, the State Assembly enacted amidst much
fanfare a law that gave the people the right to information in all
spheres of governance. In Janawad, despite sustained efforts and
pressure, it took one year and a High Court directive finally to obtain
the required information. The story of how the information was
obtained is as important as the information itself.

Using the Rajasthan Panchayati Raj Rules and inspired by
the revelations at a public hearing held in December 1999 in the
neighbouring panchayat of Umarwaas (Frontline, March 17, 2000),
over 70 citizens of Janawad collectively decided to apply for copies
of records of work executed in their panchayat in the previous five
years. A simple but powerful mechanism of transparency - a board
painted on the wall of the panchayat indicating the total amount of
money sanctioned and the amount spent on each item of work -

had revealed shocking misappropriation. There were even cases
of "ghost works" - where the only work that had actually taken place
was the pocketing of money.

In order to prove the fraud and pin down the guilty, copies of
the records were needed. On February 16, 2000, the residents
submitted the first application for information. When a month passed
without any response from the panchayat sarpanch or secretary ,
the applicants approached the District Collector.

The citizens of Janawad learnt in the next couple of months
that the right to information entitlement, like many of the works in
their panchayat, existed only on paper. No official, from the
panchayat to the district level, was willing even to accept the ir
application and issue a receipt. Ensuring that they got the information
was clearly a distant dream. They turned for help to the Mazdoor
Kisan Shakti Sangathan (MKSS), the organisation that has been in
the forefront of the struggle for the people's ri ght to information in
Rajasthan.

One of the most effective methods used by the state in
Rajasthan to blunt efforts at people's mobilisation is first to ignore,
then promise and not deliver, then delay, and finally, using all
possible means wear out and deflate all people's demands and m
ovements for change. It is a "peaceful" yet diabolical method of
maintaining the status quo, more effective and sophisticated than
straightforward opposition and violent repression. It was this method
of attrition that was used by vested interests to deny information to
the MKSS in Janawad.

On May 17, when the MKSS first approached district officials
seeking their intervention to have the law implemented in Janawad,
letters were promptly issued ordering the panchayat to provide the
copies. For the next three months the gram sewak, Balu Lal Saini,
played a game of hide and seek, by giving dates but absenting
himself, claiming that the records had gone for audit, and looking
for technicalities and loopholes in the rules to deny the information.

Copies of records were being sought of works executed during
the period 1995-2000, mostly during the term of the former sarpanch,



Ram Lal. Although he failed to get elected even as a ward member
in the election held in January 2000, he had found ways to ensure
that his reign continued. As the pressure mounted, Ram Lal and
the gram sewak used their influence to make the sarpanch, a Dalit
woman called Bhuri Bai, follow their commands. She was allegedly
made to sign a letter that made false claims that the gram panchayat
and the gram sabha had passed resolutions to withhold information,
as providing such information would "disturb the peace" and lead
to a law and order problem. The fact that passing such a resolution
amounted to negating the law did not b other the panchayat
authorities.

Faced with this manipulation, the MKSS lodged a protest with
the district authorities, who agreed that these were illegal resolutions
but expressed their inability to "interfere" with the "independent
powers" of the panchayat. The MKSS was advised to app eal to the
Department of Panchayati Raj in Jaipur.

Even the sincere and determined efforts of the Secretary of
the Panchayati Raj Department could not ensure the implementation
of the law. The department issued orders annulling the alleged
resolutions, called for an explanation from the gram sewak and th e
sarpanch, and ordered them to provide copies to the applicants
immediately. When these orders reached the panchayat and block
offices the MKSS activists were given another date, in early
November, to collect the required copies. One day before they wer
e to collect the copies, the MKSS received a copy of an order passed
by the pradhan of the block, Kishan Lal Gujjar, forming a "high-
level enquiry committee" to go into possible corruption in Janawad
panchayat. The committee was headed by the Block Devel opment
Officer (BDO) and was to be assisted by the junior engineer and
the accountant. (In panchayat-related corruption cases it is mostly
the persons holding these three posts who are accused of acting in
collusion.) The order mentioned the persistent e fforts of the MKSS
to obtain copies of the records, and the pradhan endorsed the view
of the gram sewak and the sarpanch that giving copies of these
records would "disturb the peace". He therefore ordered that no

records be given to any individual or org anisation until the inquiry
was concluded!

There was no alternative now but to go back to Jaipur. As
soon as the Secretary of the Department of Panchayati Raj issued
orders to the BDO to ensure that records were provided, even block
officials began avoiding MKSS activists and villagers. It was cl ear
that the entitlement that had been obtained through a prolonged
agitation would require another agitation for the people to benefit
from it.

On November 22, the MKSS held a one-day dharna at the
district headquarters of Rajsamand where over a thousand people
gathered to demand that the law be implemented and the records
of Janawad panchayat be provided. The District Collector gave a
public as surance that the records would be provided two days later
and that the BDO, who was present, would ensure that this was
done.

It is generally acknowledged that in the Indian administrative
structure the one official who can get things done at the local level
is the District Collector. A Collector's orders carry more weight than
the orders of others in the State government, and when petty officials
disobey a Collector, there should be more to it than meets the eye.
This is why there was a great deal of interest when the next day's
newspapers carried a press statement by the gram sewak of
Janawad that he had examined the law and according to his own
interpretation he was not bound to provide copies of records. Issuing
a press statement against the law and the Collector's public
assurance seemed a foolish thing to do. At the appointed time the
entire village and the local press turned up at Panchayat Bhavan to
see if the Collector's assurance would be kept. Brimming with
confidence, the gram sewak handed over a letter to the BDO refusing
to part with copies of the records.

In his letter he sought further instructions from his superiors.
However, in his conversation he made it clear that he had already
received such instructions. The BDO had been making disapproving
noises all through - issuing warnings to the gram sewak th at he



was doing something wrong by refusing to obey the Collector's
orders and follow the provisions of the law. However, as soon as
the MKSS gave him a written representation to intervene and provide
the copies of records as he was the gram sewak's supe rior and
was present on the spot, he dictated a reply, which provided the
finishing touches to the morning's charade. He said he would seek
the advice of his superior officers and let the MKSS know in 15
days whether the gram sewak's new interpretation o f the Panchayati
Raj Rules was valid or not.

December 2000 marked two years of the Congress
government in office in Rajasthan. Huge notices exhibited in Jaipur
and published in the newspapers pronounced the government's
motto of providing a sensitive, accountable and transparent
administration. In several interviews the Chief Minister claimed that
one of the outstanding achievements of the government had been
the enactment of the law relating to the right to information. The
time had come to let the people know how this translated at the
field lev el.

On November 28, the MKSS held a press conference in Jaipur
on the non-enforcement of the right to information law. It offered
several well-documented examples of non-compliance with it. They
pertained, among others, to Sangawas panchayat in Rajsamand
dis trict, Thana panchayat in Bhilwara district and Kalaliya panchayat
in Pali district. There were also instances of unfulfilled assurances
by the Electricity and Soil Conservation departments to provide
copies of records. But the extraordinary chain of eve nts in Janawad
became the focus of the press conference.

Stung by the negative publicity, the State government asked
for the records to be brought to Jaipur immediately. The district
administration promised to ensure that the copies were handed
over, and MKSS activists were told that these would be delivered t
o their office by the time they returned. There was still, however, a
long way to go.

All through the next day, officials of Rajasmand district made
calls and visits to the MKSS office to find out whether the records

had arrived. Ironically, the officials kept asking the MKSS where
their gram sewak was, and why the records they had sent w ith him
to be delivered to the MKSS office hours earlier had still not reached.
It transpired that the same gram sewak had been entrusted with
not only the photocopies, but also the originals of the panchayat
records, and both he and the records had vani shed!

The gram sewak's disappearance should have been a matter
of great concern. A manhunt should have been launched for him.
The MKSS expressed concern over his safety, but the district
administration seemed confident that both he and the records would
return safely.

There were rumours in Janawad village that he had gone to
seek a stay order from the High Court Bench in Jodhpur. MKSS
activists reassured Janawad's citizens that the courts had always
insisted on transparency and that no court would grant a stay on
orde rs to issue copies of the details of development expenditure,
especially when there was a law that facilitates such provision. The
assessment of the MKSS was wrong.

The gram sewak returned after three days with the records -
and a stay order from the High Court. The stay order continued to
be in force from November 29, until the case was disposed of on
February 20, 2001. Despite the legal provisions under which affe
cted parties can make an application to be heard within 14 days in
cases where an ex-parte stay has been granted, a series of
adjournments ensured that the stay order continued to be in force.
The people of Janawad had had to stand up to a variety of pressures
from Ram Lal and this order left them wondering again about the
institutions of justice.

For over a decade the people of the panchayat had
complained of corruption by Ram Lal and his group in the panchayat.
These complaints had made no difference allegedly because he
had an extensive network of support in the bureaucracy and the
political es tablishment right up to the power centres in Jaipur. The
people's sense of relief at his failure to get reelected in January
2000 was short-lived.



The right to information and its potential use by citizens
provided a ray of hope to those who had been struggling to control
the injustice in Janawad. The board on the wall of the panchayat
office was intended to present the facts about the development of
the panchayat over the previous five years. However, it told the
story of why there had been no development. Over Rs. 80 lakhs
had been spent in five years and it was clear that substantial amounts
had gone into the pockets of some people.

There were the details of a number of works that simply did
not exist - a veterinary hospital, a sub-public health centre, a
community centre, check dams, and roads. There were other works
on which a few thousands of rupees had been spent but several
tim es the amount shown as the cost. People thought that if they
could lay their hands on certified copies of these records, they would
have in hand undeniable proof of corruption. The successful getaway
with the records by the gram sewak and the subsequent stay order
were now being used by Ram Lal to prove his invincibility.

It is said that even the best-laid-out plans leave a trail behind.
When the gram sewak left the panchayat office with the records, he
hid one file among older papers and files. As the pressure to provide
the copies mounted from an embarrassed State admin istration, a
harassed Additional Collector of the District and the Chief Executive
Officer of the Zilla Parishad turned up with copies of some of the
old records the gram sewak had left behind. They insisted that the
MKSS take these unasked for copies so that they could report that
some documents had been handed over. Among these papers,
inadvertently handed over, were photocopies of the papers in the
concealed file pertaining to construction of a dispensary at Janawad
in 1998 at a cost of Rs. 1,36,973.

The MKSS took the file to the village on December 10. An
impromptu public hearing was organised some 100 metres from
the Janawad dispensary. The dispensary had indeed been built,
but over 30 years ago. Since then the nurse who worked there had
approached the panchayat innumerable times for money, to
undertake repairs to the building, but the panchayat repeatedly said

that there was no money. In the seven years she had worked in
Janawad, not a single rupee had come from the panchayat. And
yet the papers showed a completed measurement book filled out
by the Junior Engineer for this ghost work.

This was enough to land Ram Lal, the Junior Engineer, the
BDO and the gram sewak concerned in trouble. On the initiative of
the MKSS, an official investigation was conducted, and on the
confirmation of the fictitious work, a First Information Report was
filed in the police station by the BDO. This was the first public
acknowledgement by the administration that the person who had
been shielded for several months may have committed corruption.
Finally, it seemed the proof was available. But no arrests were made.

Meanwhile, during the struggle to obtain copies of the records,
the court case continued. Five officials of the government and the
MKSS were made parties by the panchayat and the sarpanch in
the High Court. Bhuri Bai told a television journalist on record that
she had no idea about any court case - she only signed where the
BDO and the gram sewak asked her to. The State government
promised to put all its efforts into having the stay vacated as soon
as possible. Yet it chose to be constrained from top to bottom by a
court stay on the order of the BDO.

Ram Lal and his network have had all the time they could ask
for to cover up any wrongdoing and change the public opinion that
was ranged against him. The criminal complaint lodged against
him by the BDO, on the petition of the MKSS, relating to t he sub
PHC and several other fictitious works that came to light
subsequently, is still under investigation and no arrests have been
made. The Station House Officer told the MKSS that he had
confirmed the fact that the records had been forged, but he sai d
that the forged muster rolls had to be sent for tests such as finger
print tests and all that would take time. Time is what Ram Lal and
his people wanted and time is what they have been given in plenty.

BUT the tide has finally begun to turn in Janawad. On January
26, in the social audit in the gram sabha held in the presence of the
Chief Executive Officer of the Zilla Parishad, villagers identified



seven ghost works, accounting for over Rs. 8 lakhs .
The newly posted BDO lodged two more FIRs. Politicians

and bureaucrats who were openly supporting Ram Lal are now
distancing themselves from him. On February 21, a day after the
High Court decision was announced, the copies of the records were
handed over to the MKSS. The MKSS promptly announced a jan
sunwai (public hearing) in Janawad on April 3, 2001. (For an article
on a related campaign of public hearings in rural Rajasthan in an
earlier phase of the movement, see Frontline, March 6, 1 998; page
102.)

The objective of this public hearing will be to force the State
government to act on proof. The police have still not acted on the
three FIRs. The MKSS has demanded that the administration
immediately recover the defalcated funds and take firm act ion
against all those whose job it was to prevent the embezzlement. As
the jan sunwai approaches, and the focus shifts to the quantum of
money allegedly embezzled and its impact on the poor, the lessons
of the year-long struggle to obtain the information must not be lost.
After April 3, Janawad is likely to be remembered for the detailed
exposure of corruption in the development machinery. If people want
to find solutions, however, Janawad must also be remembered for
the struggle it had to wage t o expose corruption. If the right to
information is to be of any real use to ordinary citizens, the loopholes
in the laws that are now being enacted must be decisively removed.

As the Bill that has been tabled in Parliament is debated, the
story of Janawad offers us some lessons. The first is that the right
to information will encounter strong resistance from the bureaucracy.
Only stiff penalties for non-compliance will give the Act the teeth it
requires for proper implementation. The Bill makes no provisions
for penalties.

The second lesson is that the bureaucracy will use any excuse
to deny information, and therefore the exemption clauses must be
extremely restricted and must not give any room for
misinterpretation.

The third lesson is that if any information is denied by an

official, it is quite likely that the official will get support from his
superiors. The only safeguard is to allow at least one independent
appeal.

Finally, as the board in the panchayat of Janawad has
illustrated, there is a lot of critically important information that can
be easily provided even without it being asked for. If such information
is given to citizens, it can truly create the basis for citizens'
participation in a range of democratic activities. Suo motu display
and dissemination of information must be mandated by the Act, so
that the term "transparent governance" is not allowed to become
another empty slogan.

From Frontline

Aruna Roy, a recipient of the Magsaysay award, and Nikhil
Dey are both activists of the Mazdoor Kisan Shakti
Sangathan (MKSS), which is involved in the movement
to uphold the people's right to information.





A knock that can have the power to change. It pitted their word against the voice of the people. For too long they said that their
written code was absolute- that it was an abstraction of truth made tangible, a record of reality, an accumulation of facts as they exist on
the ground. The people knew it was not so. They know that in offices they coloured papers with ink and they were efficient in doing so- it
did not matter that in actuality the achievements they recorded were non existent, that it had not happened. Ink overflowed. But it did not
heed the sweat and blood of people whose destinies were thus sealed and knotted in red tape. That is what governance is all about- what
millions eat and wear, how they live, where and for how long and how their life is spent. The statistics in records are not vague elements
of mathematics. A sensitive perception would magnify the figures to reveal the millions of faces that are concealed in one singular digit,
people who are real and matter and ought to matter when ink melts on paper.

Every false stroke slashes away the right of someone somewhere, snatches away that which was legitimately theirs and shoves it
away into nothingness- whether it be a watershed construction, school building, pension or hard earned wages that eluded the worker.
That is why the virtual world of paper needs to be tested by the audio- the audit of records by the collected voice, the collective presence
of people. When people ask and question, they can no longer be treated as statistics rendered invisible by the indifference and corruption
of the system. They register the inaccuracies and discrepancies that point to manipulation. The system that did not anticipate this
questioning must learn to answer- to be accountable. It needs to be recheck its credentials. With every such question democracy inches
deeper as its shoots grow taller.

This is what Dastak is all about, the historic knock that demands an answer from the hither to dense walls of bureaucracy and
officialdom. It demands that the accounts be accountable to the people. It creates a window which is the eye that penetrates through
opaqueness and renders it transparent by the sheer power of its presence and awareness. It is like a torch that in its flash, catches a
glimpse of truth and lays it bare. It stares at us. It speaks. It acts. This makes each one of us answerable to one another and to ourselves.
IT is the shimmering of conscience that must reverberate someday in the depths of our doing. And in each one of us.

Tripurari Sharma is a renowned theatre personality

DASTAK
TRIPURARI SHARMA





A Right to More Information
 ARUNA ROY  |  NIKHIL DEY

In April 1996, a  forty day dharna for the “peoples Right to
Information” in the market town of Beawar added another issue to
the lexicon of peoples struggles in India. By the time the dharna
was over, a new campaign had been born.

 The demand for access to records and information connected
with people’s livelihood and survival was a simple, powerful, and
indisputably democratic claim. Support grew, along with resistance.
The issue began to capture the imagination of people and
organisations from rural areas to urban cities, and from campaigns
and movements to individual citizens. Six years later, it is useful to
take both a telescopic and microscopic view of what has happened
in Rajasthan, (and elsewhere) to understand the range and texture
of the issues thrown up in the short history of this campaign in the
State.

Panchayat Raj Rules  and the Right To Information Law
The dharna of 1995 put forth an immediate demand for an

amendment in the Panchayat Raj laws to allow citizens to obtain
certified photocopies of any documents in local self- government
offices. Particular focus was placed on records of expenditure like
bills, vouchers and muster rolls. Simultaneously, a demand was
made for a comprehensive law for the Peoples Right to Information
in all spheres of governance. This calibrated approach has
characterised the Right To Information Campaign, where partial
success has been used as a wedge to extract greater and greater
openness. It took over two years even before the amendments to
the Panchayati Raj rules were made. However, the resistance to
provide a legal entitlement only served to highlight the importance
of such a provision, and helped more people understand its great
potential. In addition to agitational activities like dharnas and rallies,
the continuous use of the mode of public hearings helped put these
concepts to use, even while the struggle was on. It took another
couple of years for the State of Rajasthan to pass the Right to

Information Law. It was a toothless law, full of loopholes.
Nevertheless, the significance could be gauged from the fact that
the same establishment that had pronounced even the limited
demand for local self- government information, impossible,
impractical, and inconceivable; was now accepting a comprehensive
legal entitlement as inevitable.

The mode of public hearings
There was another aspect to the struggle for the right to

information (RTI) that has allowed for its organic growth. The right
to access government records was in fact an assertion of many
democratic principles, and a claim on a share of governance. There
was also a simultaneous search for a platform which could
demonstrate its efficacy, and help compel the process of
institutionalising modes of self- governance. Ordinary people
struggling against sophisticated forms of systemic control, came
up with solutions that questioned the logic and indispensability of
representation, and its institutional structures. The mode of the Jan
Sunwai, or public hearing proved to be a complimentary force in
breaching the walls of control and exclusion. As a result, the
conceptual, legal, and practical search has continued along these
twin pathways.

Panchayat Raj Act and Social Audit
In Rajasthan, the mode of Jan Sunwais not only demonstrated

the importance of being able to access information, but also the
critical need to have a platform controlled by citizens where it could
be put to use. Therefore, along with the institutionalisation of the
Right to Information through a law, there was also the
institutionalisation of the mode of public hearings through legal
sanctity provided to “social audit” in the Panchayat Raj Act.  Implicit
in this legal provision is the principle of the citizens right to audit all
activities of their (local) Government.

It is not a coincidence that the Right to Information Law in
Rajasthan was passed on the same day as the amendments were
made in the Panchayat Raj Act, giving the Ward Sabha (a group of
50-80 homes) legal status, and giving it the right to conduct social



audits of works carried out in its area. This was an ideal size for
planning, monitoring, implementing, and auditing development
efforts in a habitation. The right to information struggle and its
persistent use of the fast developing mode of public hearings, has
in fact provided a critical impetus to the wider struggle for self-
governance.

Implementation of the Right To Information
The Right to Information Law in Rajasthan (as in other states)

has glaring areas of weakness. As a result, it is far from surprising
that its implementation has been tardy, and poor. There are no
Government figures available on how many people have sought
information from which office. There are no known cases of any
formal legal appeals having been filed, due to the denial of
information. This is partly because the legal regime has not been
detailed, or publicised at all.  There are no cases of action having
been taken against any official for breach of the law, although there
are several documented cases of officials and even Panchayats
refusing to provide information on completely arbitrary grounds-
even  through written resolutions and decisions. In fact, in the State
of Delhi, even in its shorter period of a year of the Act being in
existence, there have been several cases of appeals being filed
and decided by the appellate authority.

Rhetoric and Action
While the right to information is part of the rhetoric of the

Government, there has been no matching evidence of a proactive
campaign or effort to change the prevalent culture of opaqueness
and arbitrariness. The rhetoric has played its part in propagating
the issue, but it is the sustained pressure by a growing list of groups
and individuals; including many who are not formally associated
with the movement, that has extracted some visible action on
ensuring implementation on the right to information. Some officials
were for instance, publicly reprimanded by the Chief Minister for
not providing information applied for by citizens. Orders have been
passed to hold officials responsible for not providing information
and transfer them out. “Social Audit” has become a mandatory part

of all development and drought relief works, and the Government
has been forced to take some action on some of the prominent
cases of corruption unearthed through this exercise. While the
Government has not moved forward enough to proactively ensure
implementation, it has also been firm and unequivocal in not
succumbing to pressure from Sarpanches and other powerful
lobbies to roll back any of these measures.

The impact of right to information on corruption and the
(mis)use of power

The impact of the Right to Information has gone far beyond
its immediate context. The public hearings, their institutionalisation
through social audit, exemplary action taken in certain cases, and
the fact that the right to information gives any citizen even at a
future point an opportunity to check the (mis)deeds of any authority
by personally examining details, has had a dramatic and salutary
effect on the prevalent modes of brazen corruption.  The infamous
case of Janawad Panchayat is a good illustration of the potential
and challenges faced by the movement. In this Panchayat in
Rajsamand District, it took the MKSS over a year to obtain copies
of the Panchayat records even after the law had been passed. The
public hearing was followed by a Government report showing over
70 lakhs of fraud in a six year period in one single Panchayat. The
report revealed a complete breakdown of all supervisory systems.
The suspensions, arrests, recoveries, and other action taken due
to the report and public pressure, has impacted Panchayats and
their functionaries all over the State. In the same way as the fraud
in Janawad takes on huge proportions when multiplied by the 9000
Panchayats in the State, even a conservative assessment of the
impact of this high profile case, on  Panchayat leaders and officials
will show the massive savings from leakages and fraud even a few
exemplary cases can have.

The Right to Information also played a role in significantly
reducing fraud in drought relief works. It has been universally
acknowledged that the levels of corruption came down markedly in
the 600 crores spent on drought relief in Rajasthan last year. The



right to information campaign helped focus on significant
transparency and accountability measures where people could
ensure that  corruption was fought and controlled.

Policy anomalies and the right to information
The movement has also led to some serious introspection

about the development establishment and its priorities. For the first
time,  policy anomalies in rural development and Panchayati Raj
Institutions are being addressed in a manner where those anomalies
can be eliminated rather than cultivating them to retain an excuse
for corruption. The 60:40 ratio in rural development works for
instance, was a requirement introduced to ensure that at least 60%
of the funds went for employment, and no more than 40% was spent
on material. The unreasonable manner in which this has been
implemented has meant that Panchayat officials constructing
cement/concrete works have had to fudge records to maintain the
ratio. It is an open secret that under the guise of maintaining ratios,
much more was fudged so that money could be siphoned off. With
the records, the proof and magnitude of this double-scam came
out. Not only were policy objectives of using money for labour not
being met, but those very objectives were being used as a screen
for corrupt practices.  The right to information has taken away the
protection provided by secrecy to perform such misdeeds in the
name of development. The Sarpanches have now stated something
they should have all along: they will not fudge any records, and the
Government has been forced to adopt a more pragmatic and
committed approach to meet policy objectives.

The right to information and other campaigns
 The intensive use of Right to Information in Panchayat Raj

Institutions, and the widespread public debate on a comprehensive
law has led to its use by citizens groups in a number of areas. The
right to information campaign has consistently recognised that its
strength lies in its integral relationship with other campaigns and
movements. It is this symbiotic relationship that has and will continue
to provide creativity and strength to the issue. The women’s
movement in Rajasthan for instance, used it to track the progress

on cases of atrocities against women, demanding that the women
concerned be informed of the progress on their cases and the
contents of various important medico-legal and forensic reports.
Civil Liberties and human rights groups are using principles of the
Right to Information to ensure transparency and accountability of
the police and custodial institutions. People displaced by dams and
factories; those denied their rights by the ration shop dealer;
communities suffering from the effects of a polluting industrial unit;
forest dwellers being evicted from their fields and homes; are
examples of various peoples movements who are focussing on right
to information provisions to bring out the truth in their battles for
survival. In most cases, the information is not being provided in the
manner or time frame that it should be. In some cases, it is not
being provided at all. However, it has now become almost impossible
to deny outright the peoples right to such information. As movements
and groups sharpen their questions, and the establishment is forced
to part with information, it can be expected that more and more
citizens will use it as a means of moulding democratic structures to
make democracy meaningful for themselves.

Use by individuals
There are several cases of individuals who are using the right

as a means to ensure accountability of power structures they have
to deal with. A college lecturer in Bhilwara in charge of the women’s
study unit  used the right to information to demand accounts of
money spent by the principal from unit funds. Applicants aggrieved
by the manner of selection of teachers in Primary schools in Jawaja
used RTI to demand copies of the interview sheets and basis for
selection of other candidates. An independent member of the
Rajasthan Legislative Assembly has followed the example set by
the former leader of the Opposition (now the Chief Minister) in Goa
to use the RTI Act rather than Assembly questions to seek
information. The RTI has been used by citizens to obtain copies of
reports of investigations, audit reports and enquiries that were so
hard to obtain before. Departments like the P.W.D., Irrigation, Forest,
Watershed, and Co-operatives are beginning to face questions



similar to the ones Panchayat Raj Institutions faced six years ago.
It is clear that the issue has been established in the socio-political
lexicon of the State. The fact that the emerging contours of RTI are
being defined through action by peoples movements and citizens
groups, is perhaps the most encouraging aspect for the future of
the issue.  Their tenacity and creativity will ensure that it continues
to grow as a theoretical, ethical, and practical issue. The potential
of the Right to Information is just beginning to be seen, but it is
clear that despite many challenges, the solution to the problems
that come up will lie in fighting for even more information.

Transparency in all sectors
 Another feature of the right to information has been its mirror

effect. It is a right that forces equal standards of transparency and
accountability on the users of information. As can be expected,
anyone who asks for information from another is bound to be asked
to follow the same standards. In Rajasthan, as the right to information
siege intensified, the political establishment through various
spokespersons turned around to ask NGOs and CBOs to disclose
their own accounts. The effect has in fact been to set in motion a
very healthy trend and practice of transparency meetings and ‘melas’
where NGOs place details of their accounts before the people of
the area where they work. It provides some answers to questions
often raised about transparency and accountability of NGOs to the
community. Over a period of time there are several positive directions
this could take. For instance, NGOs could also become accountable
to the people through Gram Sabhas and Ward Sabhas, and the
transparency melas could lead to much greater involvement of the
community in the planning implementation and monitoring of all
activities of funded and non-funded organisations.

Challenges and dilemmas of the campaign
There are several contentious issues this campaign has

already thrown up. Some of them present a moral dilemma. Some
will always be a cause for differing opinions as society and social
institutions try to come to terms with the changes a transparent
regime is likely to bring about. And some will concern questions of

prioritising and strategising to arrive at that goal.
The first one is how to deal with the shortcomings in the law

and the implementation of what already exists. There has been a
long- standing debate about whether a bad law is better than no
law. Experience has made it clear that even the moral and theoretical
acknowledgement that the law represents has helped form an
embryonic view of what could be. What needs to be strategically
worked out is a method of removing the shortcomings in the
Rajasthan law; especially the glaring weaknesses like the absence
of penalties. Till such time as the law is amended, other strategies
will have to be worked out to have it implemented.

Another problem that has already presented itself is the lack
of action taken even after relevant information is obtained and
presented. A criminal justice system that has been twisted to protect
the powerful, and frustrate those working for change, has to be
made redundant or replaced. In early 1998, during the first set of
public hearings in the MKSS area after the Panchayat Raj rules
were amended in Rajasthan, Sarpanches and officials who were
faced with incontrovertible evidence of fraud offered to and did make
public apologies and return defrauded funds to Panchayat coffers.
However, Government officials raised questions about the legitimacy
of public hearings sponsored by “civil society organisations” and
their right to negotiate the liability of offenders. These were legitimate
questions, and the campaign responded by demanding an
institutionalisation of public audits in Gram Sabhas and Ward
Sabhas. However, even after the necessary amendments have been
made in the Panchayat Raj Act, questions still remain. To what extent
can quasi- judicial decisions be left to a body where vested interests
may dominate and influence decision- making? How does one find
a practical way of bringing about fundamental change: coming to
terms with, and reconciling the ills of past actions, while working to
establish a new democratic culture?

Provisions without intent
Lack of intent is another factor that fundamentally threatens

the process. Of the resolutions passed in the many meetings in the



over 100,000 ward sabhas across Rajasthan, almost none have
been looked at or acted upon by the government machinery. An
institution that has been designed to be dependent on peoples
participation is under serious threat of losing credibility even before
its potential can be analysed. As interest wanes, the people will
once again be held responsible for not attending a “legitimate”
peoples platform. The movement for RTI and self- governance will
have to respond to such challenges in a creative and meaningful
way.

Breathing life into transparency and accountability
Transparency and Accountability are terms in vogue, used

liberally by people on both sides of the fence. However, in both the
anti-corruption and transparency debate, it must be recognised that
the one who frames the questions determines the parameters of
the answers. When the language of people on both sides of the
spectrum is the same, then only action can determine true intent.
That is why the RTI campaign must continue to stress public action
by the poor, so that their basic questions of survival cannot be
brushed under the carpet in a sham debate of transparency and
accountability.

The theory, ethics, and practice of the People’s Right to
Information

The six year long right to information movement in Rajasthan,
has offered hope to people striving to generate the culture,
institutions, and principles necessary for a participatory democracy.
The RTI is finally a demand for an equal share of power. But it is at
the same time, a fetter on the arbitrary exercise of power by anyone.
Its legitimacy in a democratic set up gives it the potential to keep
extending the borders of struggles for empowerment and change.
This legitimacy is further strengthened by its capacity to make
transparent and accountable the user of the right as much as the
power centre it is being used against. As a campaign issue with
theoretical, ethical, and practical connotations it will reveal new
layers and raise new questions as it makes progress. This presents
a potential and a challenge. So far, by taking the lead in defining

the contours of the debate, organisations of the poor and citizens
groups in Rajasthan have made it crucially relevant to the
marginalized and disadvantaged. Continuing to push its boundaries,
while using it creatively is going to be the greatest challenge for
such groups in the days ahead.

Aruna Roy  and Nikhil Dey are founder members of the
Mazdoor Kisan Shakti Sangathan, MKSS





Singing for My Supper
SHANKAR SINGH

In the struggle for the right to information, songs, plays and
puppets have been noteworthy contributors. When such songs and
plays emerge during a people’s movement, they are creative
expressions of the people’s sentiments. Looking back, I remember
that in the year 1989, about twelve of us got together for a week
and discussed the problems of the people in our area. We shared
our histories and recounted our life’s journeys. These experiences
strung themselves together as a story, which was then made into a
play by Umashankar. I was the only one in the group with prior
acting experience. The others may not have been actors but they
really were the characters they were playing. When the oppressed
speak, they don’t have to act to articulate what they feel. This was
the voice of the people, the masses. The members of this troupe
were those whose entire life was a struggle. When they joined hands,
trying to change things for the better, they were able to see a way
forward.

This team, which also had Aruna and Nikhil, then started
moving from one village to another, playing the dhol, bankiya (a
kind of trumpet), manjira (small, hand cymbals) and shankh (conch
shell). At nightfall, we would halt in a village. Through our songs,
we would call out to everyone to gather at the village chowk. Getting
to know that we were about to present a play, people would flock to
watch us. When we introduced ourselves at the beginning of the
play, everyone could identify with the ‘actors’ because their lives
were no different than the audience’s. The team comprised me (from
Lotiyana), Chuuni Singh (from village Paluna), Lal Singh
(Sohangarh), Mohan Ram (Talai), Shankar Singh (Lotiyana), Kheem
Singh (Goma Ka Badiya), Bhanwar Singh (Kushalpura), Heeru
(Samiti), Ladu Singh (Dhapda), Boduram (Kotdi), Poonaram
(Lassani), Aruna, Nikhil and Narayan Singh (Devdungri). The

audience would laugh their hearts out while the play was on, at the
same time identifying themselves with the characters and their
stories. We also had post-play discussions when the audience would
raise numerous questions, including about us. They also talked
about the difficulties they faced in the village. One thing led to another
and the group came to have an identity of its own, as a travelling
theatre troupe that went to different villages. For a month, we kept
travelling in the villages. We ate in people’s houses and slept in
their homes.

On 1 May 1990, people in large numbers gathered in Bhim
and the formation of Mazdoor Kisan Shakti Sangathan was
announced. The first issue to come up that year was the non-
payment of minimum wages. It was the fight for minimum wages
that paved the way for the larger battle for the right to information.
People started demanding the reasons for which minimum wages
were denied. The first reason cited by the government was that
people do not work. Our question was: How do you know? The
response was that the measurement of the work we do is noted
down, and that our attendance at the worksite is registered in muster
rolls. When we asked for these muster rolls, the government said
they can’t show them to us, that there was no law under which they
were bound to do so.

It was from there that our demand to see these documents
grew. People began readying themselves for a protest. When such
a dharna is to be organized, people are informed of it though songs
and street plays. On the beat of the dhol and manjira, our lead
puppet Munhphat (meaning ‘frank’ or ‘candid’) talks to people on
the crossroads. Starting with the song Bol sathida re, people are
informed of why, when and where the dharna is being held. The
issue may be of minimum wages, right to information or forest rights,
but the first question to arise relates to the documents and the
paperwork surrounding these issues. What role do these documents
play, who prepares them and for who, what do they mean for the



government and what significance do they have for the general
public: we were now getting answers to all these questions, as the
documents were revealed to us. Whether the scale of corruption is
big or small, some sorts of documents, even if forged, have to exist
with regard to public works. And when these documents come to
the fore, they blow the whistle on corruption. In each of these
protests, the right to information was put forward as an instrument,
a tool to combat corruption.

We continued coming up with plays and songs in these
dharnas.  Mohan Ba, who used to sing bhajans every day, used the
tune of bhajans to convey the message about the right to information.
Haan re raaj choron ko jamanon aayo rishwatkhoron ko / aan choron
ko mundon baadon re, jhoothon de vishwas/ o toh padgiyo-padgiyon
shekhawat chakkar mein / baat ho rahi poora bharat mein (This is
the age of thieves and bribe-takers, let us put an end to them and
their false promises ; Shekhawat is in a soup and the whole country
is talking about it).

In rural areas, women can’t do without songs. There are songs
made for each occasion, from birth to death. These are all part of
their oral literature; even today they have not been recorded in
writing. These songs encompass joy, sorrow, life, death, famine,
grief, migration, hunger; it’s difficult to find such a wealth of music
elsewhere. Some of the women who helped sift through this treasure
were Sushila, Shobha, Bhuri Bai and Chunni Bai.  They ended up
composing countless songs.

These songs are alive to this day. Since they are composed
in the local dialects, they are better comprehended by people who
are well versed with our regional languages. There has not been a
single protest or rally without songs. There have been custom made
songs specific to the diverse issues we fight for. Some go like this:
Thare re bharose main toh aaye prashasan re (It is on you I depend,
O government / administrators), Ae re ae toh neta afsar milgya re /

gawaan ka vikas mein ghotala kargya re (The politicians and
administrators have joined hands in the corruption happening in
the village’s development) and Majdooron ro aayo re ghadeelo,
parshasanri chhati ghadke (Here comes a rally of workers, the
administration’s heart is in its mouth). All these ‘jan geet’ or people’s
songs were made during the various protests. Out of these, the
song Chodiwado ghano hogyo re, koi toh munde bolo (Such large
scale thievery / corruption has taken place, open your mouth and
speak up!) actually had to face opposition at several places. The
lyrics of Main nahin manga also gained popularity, which expressed
that the workers don’t want the riches or luxuries of the world, they
want the right to see their muster rolls, the documents that concern
their lives, the right to know and the right to information. Vinay and
Charul’s Janne ka haq (right to know) captured people’s imagination
and is still sung throughout the country in different languages. The
songs in our movement were not mere fillers or entertainers; they
emerged from our struggle and are an inseparable part of the larger
movement. There is an entire list of people who came up with these
music and lyrics. Ramniwasji, Poonaramji and his team, and the
Hela Party from Dausa and Lalsot created some of the most
wonderful compositions ever. The Hela Party is a team of about
fifty bards singing together. The power of these songs is such that
they are a movement unto themselves.

The play ‘Khazana’, made under the supervision of NSD
director Tripurari Sharma, has been staged more than 300 times.
Last year, Tripurari directed our team to prepare the play ‘Dastak’,
which centres on the right to information. During the long dhranas
in Jaipur and Bewaer, the ghotala rath yatra also had an instrumental
role to play. These songs have now been recorded into cassettes
and books, while five scripts have been put together as a book of
plays and as a DVD.  In the continual protests that led to the passing
of the right to information, our songs, plays and puppets did not let
us get worn out. They kept our spirits soaring and invigorated us
each time. During the Beawer dharna, there were so many people



who would come to watch our plays and ended up becoming a part
of the larger movement.

When dramatists and activists are separate entities, their
strength gets divided. But when activists put up an act, the message
that goes out is loud and clear. This has been the strong suit of our
movement: those who fight haven’t forgotten how to play, sing and
dance.

Shankar Singh is a founder member of the MKSS. This
article was written in Hindi and translated by Ankita
Anand, member, NCPRI



When Prime Minister Gujral
planned a visit to the city
bamboos sprang up from pavements
like a welcoming committee.

But when he came, he was
only the strident sounds of sirens
like warnings in war-time bombings.

The bamboos watched in silence.

He came with twin objectives
a mission for peace and progress.
But he was a rumbling in the clouds
a prattle in the air.

And some say he came
homing in like a missile
and left flying like an arrow.

In between?

Some say he dropped
like a falling star
and was sighted by a few
disgruntled leaders.

He came like a threat
and scam-stained ministers
were in a cold sweat.
But he left like a defused bomb.

WHEN THE PRIME MINISTER VISITS SHILLONG, THE BAMBOOS WATCH IN SILENCE

They wondered
what he could have seen
of the land
what of the people
he could have learnt
when he came
like the snapping of fingers.

They wondered
and sought answers
like little children.

Only the bamboos watched in silence
too used to the antics of men.

- Kynpham Sing Nongkynrih
(Kynpham Sing Nongkynrih is a
Khasi poet from Shillong)



From freedom to right
AJIT BHATTACHARJEA

FOR me, Nevathi Bai is the icon of the movement that has
won us the revolutionary Right to Information Act, 2005. Nine years
have passed since, drawing a typical multicoloured Rajasthani ohrni
from her face, she walked up to the microphone to demand hamara
paisa, hamara hisab. Raising her voice, she insisted that people
had the right to see official records, to check how the money allotted
for them was being spent.

Nevathi was one of a crowd of about 500, mostly women,
squeezed into a small, triangular ground facing the Chang Gate in
Beawar. They had been sitting on the ground for close to three
hours, on a humid day, at a jan sunwai (public hearing). Details
were being read out from the official record of funds paid out for
construction and repair of schools, roads, irrigation channels and
other development and public works. Local villagers got up to
complain that the works were incomplete or not done at all. The
degree of misappropriation emerged most obviously when muster
rolls bearing the names of those paid for their daily labour were
read out. Nearly half proved to have been faked, with the assembled
villagers pointing out that many of those named had died, moved
elsewhere or were not known to exist in the area.

Nevathi Bai stood out by the ring of determination in her voice
and clarity with which she linked right to information to livelihood.
She symbolised the awareness created by the movement that they
were fashioning a peaceful, effective instrument to expose and
counter decades of exploitation. Cleaner governance actually
seemed possible. And so, over the years, ‘hamara paisa, hamara
hisab’ drew thousands of villagers, many uneducated, into the
repeated protests, dharnas and jan sunwais that fuelled the
spreading movement for right to information. The slogan provided
a motivation and a mass sanction that could not be legitimately
denied in a democracy. Notice had to be taken in New Delhi and

the state capitals.
Yet up to then it had been denied. One of the repressive laws

promulgated when India was under British rule to protect the colonial
administrators, the Official Secrets Act, was retained unchanged
after Independence. This made it possible to describe any official
document as secret and punish anyone trying to look into it. Those
taking over governmental office from the British were reluctant to
give up the power to misuse authority that denial of information
provided. Secrecy enhanced opportunities to reward favourites in
return for political and monetary support, the glue uniting lobbies
and vote banks. Since files authorising payments and other orders
were not open to public scrutiny, they could not be probed. Instead
attempts to do so could be treated as crimes.

This encouraged the development of the widening nexus
between politicians, bureaucrats and criminals that the official report
by the N.N. Vohra Committee brought out a decade ago. The nexus
could not have flourished unchecked without the cover of secrecy.
But it was not until Nevathi Bai and the movement she symbolised
forced attention to the misrule and corruption festering under the
cloak of secrecy that serious attempts began to frame legislation.
The press coverage given to jan sunwais highlighted the issue so
clearly that it could be ignored no longer. Politicians and policy-
makers were used to exposure of corruption – Rajiv Gandhi had
admitted that only 15 paise in every rupee sanctioned for
development reached the intended beneficiaries. But now they faced
the prospect of the demand for democratic rights reaching remote
villages.

Jan sunwais were the cutting edge of a process of
empowerment. It was not easy to persuade poor villagers in a remote
area of near-feudal Rajasthan to stand up and testify that local
officials were misappropriating public funds. But this was achieved
by the Mazdoor Kisan Shakti Sangathan (MKSS), a small group of
activists who gained their confidence by living and working with
them. They went from hut to hut pointing out how much the villagers
were losing by showing them the official record of expenditure. The



villagers took courage and agreed to speak out at the sunwai, where
local leaders were also invited. Copies of the relevant official records
had been obtained from friendly officials who wanted to distance
themselves from the corrupt. This was the only way that files could
be accessed before the right to information era.

After intensive preparation, the first jan sunwais were
organized in small villages in 1994. But they attracted little outside
notice. Two years later, however, the movement had gathered
enough support to invite the media to a bigger demonstration in the
small town of Beawar in south Rajasthan, where Nevathi Bai was
among those who testified. This was the small start of a mass
campaign, consisting of demonstrations, mass dharnas (one lasted
for 40 days in Jaipur) and jan sunwais that eventually led to the
gates of Parliament House.

I was privileged to be present at Beawar and witnessed a
series of subsequent jan sunwais. At two of the remotest, deep in
the Aravalli range, the sarpanches were shamed into promising to
return the money they had pocketed. Under pressure, the Rajasthan
government issued a notification authorising transparency at
panchayat level. At Janawad, in Rajsamand district, this enabled
copies to be made of bills and vouchers authorizing expenditure of
Rs 65 lakh. Evidence at the sunwai showed that as much as Rs 45
lakh out of it had been misappropriated. This was serious enough
for an inquiry to be ordered and the officials involved suspended.

At Kishangarh, however, the notification did not prevent district
officials from rejecting requests for access to panchayat records in
the face of a day-long demonstration. No action was taken against
them. The culture of secrecy had not changed. No action was taken
against the officials responsible even after substantial diversion of
foodgrains and essential commodities from ration shops to the open
market was exposed at Kumbalgarh. The biggest victims were poor
villagers with below-poverty-line (BPL) cards who were supposed
to get essential supplies at particularly low rates. With a few
exceptions, officials continued to regard disclosure of information
as a concession and the perquisites of secrecy as a right. Changing

attitudes took time and pressure.
The demand for right to information spread to other states.

The response was varied. Many governments ignored it; others
issued notifications authorizing limited disclosure. Effective
legislation was obviously needed. After the Beawar jan sunwai,
jurists, academics, journalists, social activists and a few political
leaders held a two-day national conference at the Press Council of
India in New Delhi. Justice P.B. Sawant was asked to head a
committee to draft a model bill on right to information. That was in
1996. One by one, eight state governments enacted there own bills,
most of them full of loopholes enabling officials to deny access to
information damaging to them or their masters. The Delhi
government passed one of the better bills, with a provision for
penalizing officials who delayed or denied access without sufficient
reason. This enabled Parivartan, a local civic group, to secure official
documents exposing widespread misappropriation in ration shops.
But no action was taken against erring officials of the Food and
Civil Supplies Department.

The central government was obliged to take up the issue.
For the next few years, bureaucrats provided an object lesson in
the art of delay by examining and re-examining drafts carefully
crafted to shield themselves. Eventually Parliament enacted a
Freedom of Information Bill two years ago, but the bureaucracy
failed to notify it. Another attempt was made after the United
Progressive Alliance government took over, but the legislation was
limited to Union Territories, among other restrictions. Officialdom
had overreached itself. Protagonists of a comprehensive, effective
measure were able to persuade the National Advisory Council to
sponsor a number of crucial amendments that were incorporated
in the Right to Information Act, 2005.

The act has a far wider range than any of its predecessors. It
covers all central and state government offices; any body owned or
financed substantially by government, including non-government
organizations substantially financed by government directly or
indirectly. Exemptions are limited. Penalties are provided for non-



compliance.
The structure of the act reflects its origins. A network of officials,

reaching down to sub-district level is to be appointed to receive,
help and deal with requests for information. Applicants below the
poverty line are exempted from paying fees. The list of disclosures
that all public authorities, down to the lowest level, are required to
publish regularly on their own is exhaustive. These include such
details as particulars of the organization; the powers of its officers;
monthly salaries of employees; budgets; details of implementation
and concessions, if any, granted.

The key to the change in approach is reflected in the title.
‘Freedom of Information’ suggested an act of dispensation by
authority; ‘Right to Information’ an inalienable ‘right’ of every citizen
– a truly revolutionary change from the era of secrecy. But the battle
is not over. Without continuing mass pressure, implementation will
be tardy and errant officials continue to evade punishment. And
unless efforts are made to ensure that information about procedures
to secure information reaches Nevathi Bai, the act’s far-reaching
objectives will remain on paper.

From Seminar Magazine

Ajit Bhattacharjea is a veteran journalist, former Director,
Press Institute of India and former Editor of The Indian
Express and The Hindustan Times.





RTI And The Need For Wider Transparency
 BHARAT DOGRA

The Right to Information Movement has played an
extremely important role in strengthening democracy. I consider
myself extremely fortunate that from an early stage I could be
associated with this movement and had to the opportunity to learn
much from it.

During the early phase of the work of Mazdoor Kisan Shakti
Sangthan (MKSS), when I went there as a reporter I could observe
closely the phase when in the course of the struggles to get a fair
wage at relief/public works the importance and necessity of the right
to inspect and obtain records was being realised. It is a very
important and perhaps unique achievement of the right to information
movement in India that this right was first emphasised at a wider
level by workers and peasants. I remember that much later I had
gone as a member of a team to meet a Chief Minister to demand
that the fee for obtaining information should be kept very low so
that the poor can use RTI more freely. The CM replied that anyway
the poor are least likely to use this right. However the reality of
India's RTI experience is that this myth was shattered at a very
early phase of the movement and this was a huge achievement.

It was equally inspiring to see the dedication with which a
demand raised in a relatively small cluster of villages was soon
spread in a vast state like Rajasthan (in terms of area this is India's
biggest state). Division-level dharnas were organised and in the
course of a few days these would become the focal point for
spreading consciousness about the RTI. I noticed that people with
a wide diversity of issues flocked to these dharnas as they all saw
some hope in this newly asserted right in the specific context of
their problems.

Later this become clearer at the first national convention
of RTI in Beawar where separate workshops on the relevance of
RTI in the specific context of a whole range of important issues

were organised. This experience came in handy when I was given
the responsibility for editing a Hindi journal on RTI titled 'Aar-Paar'
and we could publish many pieces on how RTI can prove useful in
many diverse areas.

The next phase of determined efforts to obtain RTI in
Rajasthan was highly inspiring. Then a very well-coordinated effort
was made to establish national-level linkages. In a relatively short
time the demand for RTI emerged in a very strong way at the national
level. Several dedicated individuals and organisations worked hard
to make this possible.

When the national RTI law was finally enacted I was
pleasantly surprised at the time of my visits to remote villages how
people here had assimilated and understood the new opportunities
in a short time and were already using it to help in solving diverse
problems. Sometimes they succeeded and sometimes they did not,
but these efforts by themselves were inspiring.

Now we need to work to carry forward this task by
emphasising transparency in a much wider context. Of course we've
to protect RTI law and strengthen it further but we need to go beyond
this to create a much broader movement which compels not just
the government but also the corporate sector, political parties,
judiciary, NGOs, social movements, media, all individuals who play
an important role to be entirely transparent. While a legal framework
should certainly be created for this to the extent possible, at other
levels also we should try to create conditions in which these
important sections of society feel more obliged to observe basic
transparency norms.

Lastly, RTI can never be a one-point programme and we
all need to make our understanding of social reality as
comprehensive as possible. Without such a broad understanding,
unrealistic claims and expectations from a single law are made which
create confusions in the path of social change.

Bharat Dogra is a senior journalist who writes on
developmental issues.





Prabhash Joshi



PRABHASHJI

Prabhash Joshi was one of the most important journalist and
thinkers of our times. He was also one of the most controversial.
He was a journalist who did not follow journalist principles- in India’s
challenged democracy - he defined them. Committed, caring,
eclectic, traditional, unconventional, unpredictable, and above all
honest with his thoughts and ideas - Prabhashji was a colossus in
Indian journalism, and a leading intellectual who believed in the
crucial ingredient of journalism and political activism for a healthy
Democracy.

For Prabhashji, the right to information movement was the
bread and butter of journalism, the lifeblood of democracy, and a
live example of the potential of peoples’ movements in India. From
his first contact with the peoples struggle for information in
Rajasthan, he saw it as his own issue, and our close association
with him, and his sharp and seminal vision, grew organically with
the movement.

Prabhash Joshi, stopped at a place called Beawar on the
night of the 13th April 1996. He was way laid by the MKSS in a
manner of speaking, between Jodhpur and Delhi, and was
persuaded to have dinner in Beawar and give his ear to the struggle.
The campaigners used the time to get him to listen and respond to
the short history of a struggle for transparency, but which was
showing  potential as  critical tool to protect and widen Indian
democracy. The MKSS was just completing its first week of what
would turn out to be a milestone forty day dharna for the right to
information. Prabhashji, listened patiently as he ate a late dinner,
and when the narration ended, he succinctly summed it up with, “it
is a struggle for the Peoples right to know public information.” This
was to be one of the first of many perceptions which helped shape
the movement and in definition clarified its direction and vision.

The promises of transparency of Panchayat records by the
then Chief Minister Bhairon Singh Shekawat, made in several places

including the State Assembly had remained unfulfilled. The
bureaucracy dismissed these promises as “mere assurances, just
pieces of paper”. The promises were made in April 1995. The MKSS
pursued the matter for a year. When nothing was forthcoming, they
began a dharna in Beawar on 6th April 1996. The workers occupied
the triangle between the statues of Swami Kumaranand ( the founder
of the CPI in Rajasthan ) and Gandhi, a little away from the gate
erected by the British Army, in front of the busy market place at
Chang Gate.

In Beawar that memorable day, Prabhashji stayed on to attend
the public meeting the next day, and pledged support at the dharna
to the RTI demands with : “I want to acknowledge and pay my
respects to the ordinary men and women who are the real sovereigns
of this country and who  through this dharna and struggle are
asserting their sovereign rights in a democracy.” That was all he
said as a public statement, during the 24 hours he spent in Beawar.
He listened attentively to the workers and ordinary people at the
dharna.

The editorial in the Jan Satta  by Prabhash Joshi defined the
battle for the right to know in India. It was called, “ Hum Janenge,
Hum Jiyenge.”  These four words have epitomised and defined the
principles and the quintessential truth of the Right to Information
struggle in India. “The Right to Know- The Right to Live” became a
slogan which contained an unerring vision. It explained the enigma
of the poor, mostly illiterate people fighting for the right to know.
Poor people honed in on the critical use of the right to information
to establish their right to live and survive. It changed the discourse
of the RTI around the world.

 Prabhashji did not stop with writing a column. It was clear to
him, and some of the others who had become supporters of the
Beawar struggle, that the struggle for transparency and
accountability could not be  a small localised campaign. He, along
with Ajit Bhattacharjea, then Director of the Press Council of India,
played a seminal role in getting together prominent people to form
what Prabhashji suggested be called the “National Campaign for



the People’s right to Information.
After a broad based consultation at the Gandhi peace

Foundation, the National Campaign for People’s Right to Information
( NCPRI ) was formed , in August 1996. One important objective
was to fight for effective RTI legislation at the Centre and the States.
He, along with Ajit Bhattacharjea, took the matter further. They went
to the Press Council and convinced Justice P.B. Savant, the
Chairperson, that it could be the mandate of the Press Council to
draft a law for RTI. This was especially so, since the Press Council
works to enforce ethical journalism. The demand for transparency
and accountability was therefore part of its larger agenda.

The law making process began with the Press Council  taking
responsibility for drafting the first official bill for the RTI . Under the
Chairmanship of Justice P.B.Savant, more than 250 people
participated in the consultations called by the Council. The Bill was
drafted by a drafting Committee set up for the purpose. The Official
Press Council draft of the RTI was circulated to the Prime Minister,
and all Chief Ministers in the third quarter of 1996- just a year and a
half after the first protests and demonstrations for information began
in Rajasthan and 4 months after the prolonged dharna in Beawar.

The role that Prabhashji played was decisive. Without holding
any office or special responsibility he helped the Campaign arrive
at many of its crucial decisions. He understood many worlds- the
political context, the media and its role, he knew the pressures of
activism, he was always in touch with people, and he was conversant
with the strengths of all these groups. He managed to liaise amongst
and between the various pulls and pressures of these varied
interests. Prabhsahji soon became a mentor for many of us who
were unaware and unskilled in dealing with the murky areas of
electoral politics, and its undercurrents. As a seasoned member of
the Press he chose to share information; but was even more
remarkable was his capacity to take protest, dissent and criticism
very well indeed.

For us in Rajasthan, his presence and his open support, and
most importantly his advocacy of the RTI movement with chief

ministers and political leadership made the Campaign state its
objective clearly and win many battles.

The central legislation was drafted many times and with each
successive government, resistance from the system took the form
of a persistent effort to render it toothless. His role in the passage
of the legislation, especially with media, print and electronic; and
the ease with which he led them to understand and struggle, will be
etched in the history of the RTI campaign. His leadership set an
example for the entire media, and especially for all regional media,
who espoused the cause as theirs. He went to meetings in small
towns innumerable times, where his extraordinary stature gathered
large audiences. These were crucial in taking the demand for the
national RTI Act further. He was one of the most remarkable of the
eminent journalists who found time to take care of every far flung
stringer and aspirant journalist.  He never forgot either that India’s
crucial contribution to the international understanding of the RTI
was the link it had made with poor peoples’ lives, and the movements
for justice and equality.

His last important presence was when he came to Bhilwara
in October 2009 to stand firm in the public domain and state in his
inimitable way that there could be no compromise with transparency
and accountability in the direct political process in a democracy.

The campaign has lost a pillar, one of its creators and a
strongly ethical voice. The nation has lost one of its most honest
and committed sons, who was fearless enough to talk truth to the
people in power, regardless of consequences. We have lost a
comrade, a friend, the strength he gave us, the compassion, humour
and the lightness with each he faced and resolved the most difficult
of problems. But the lamp he lit of courage and the fierce
determination to fight for the people on the margins, will take us all
forward.



S. R. Sankaran



S. R. Sankaran

When we met Mr. Sankaran for the first time in the early 80s,
he was already a legend in the State of Andhra Pradesh and an
icon for civil servants in India. A friend of the poor and the oppressed,
he was a person who saw possibilities for making any structure
work, which was constitutionally bound to deliver. He worked the
system persistently and diligently till it was forced to respond.

I saw a diminutive man, bespectacled and apologetic for his
room, the desk, the ample display outside of obvious power, all that
the senior government servant’s office is supposed to be! But I also
noticed the compassion in the eyes and the voice that asked for
work to be done, in the most tentative of tones.

He was technically a civil servant. To limit him to that definition
would be a huge failure of perception and understanding. He was a
short man who stood seven feet tall in the struggle to place the
ordinary Indian at the centre of independent India’s concern. His
funeral in October 2010 was a tribute to a person who squarely
stood his ground for ethical action  in a difficult and increasingly
overwhelmingly unsympathetic system. From Gaddar to the
system’s last post it was a response from across democratic India.

He was a hesitant part of the beginnings of the RTI demand.
Unlike Prabhashji, Mr Sanakaran was a devil’s advocate, so
important to any campaign. He saw the ‘other’ point of view, the
predicament of a cautious civil servant trying to deliver, quite unlike
himself. Yet when the memorial lecture had to be given for Gulam
Rasool, a victim of an encounter death, he thought of us. As a retired
person, he espoused the cause of introducing the RTI activists to
AP Campaigns. He meticulously planned our ‘minute to minute
programme’ spiced with his inimitable ironic wit and unerring political
acumen. He was indeed the passport to integrity and ethical action
in AP. If he approved in his apologetic and laid back manner, the
campaign had passed muster.

He continued to be a critical supporter to the campaign. His

wry sardonic comments, an important commentary on the campaign,
raising issues to be addressed and settled. In his last public lecture
on RTI in the Hyderabad RTI Convention in October 2010, he talked
of RTI as the most important transformatory right in independent
India. The RTI in its initial years faced the problem of defining itself
to activists and to supporters, to remove the overlay of an academic
demand from the middle class, and the narrowed perception of its
need. The vision of the RTI as a transformatory right was seen by
these visionary minds. Its use has now proved the possibilities that
the struggle and the Campaign saw. Today one just has to do a
quick round of issues raised by the RTI to know how correct and
accurate this definition was.

Mr. Sanakaran’s swan song for the RTI was a recording he
did for Suchi Pande, recalling the struggle and the campaign.  His
life and commitment was a chronicle of the impossible. A serious
and committed civil servant, he demonstrated how the constitutional
sovereignty vested in the common Indian, peasant, worker, dalit,
marginalised human being could be the mandate for the work of
the civil servant and the system, without losing any of its structural
integrity. Shy and withdrawing, he managed to etch the contours of
courage and determination with casual ease. His support to the
fledgling campaign for the RTI, laid a solid foundation of ethics for
practical work.

He was an ethical touchstone and a remarkable store house
of knowledge and common sense. The Campaign will miss him.



Nikhil Chakravarthy



Nikhil Chakravarthy

Nikhil Charavarthy - Nikhilda to the world of friends and
admirers-  an icon of ethical journalism, was sitting with some others
and Kuldip Nayyar in the Gandhi Peace Foundation, one hot
afternoon in March 1996. Nikhil Dey and I went tentatively to this
group of eminent citizens deep in conversation and requested for
support from them for an upcoming protest. The issue of the right
to information was being defined, the MKSS was unknown, a
fledgling organisation. Kuldipji and Nikhilda immediately promised
to come, fixed a date and later confirmed participation, with a
sprightliness that defied age.

The Mazdoor Kisan Shakti Sangthan was to about sit on a
long dharna in Beawar. Harsh Mander had come to see the
mechanics of the Jan Sunwai to Devdungri and stayed on to
encourage, persuade and insist that the MKSS had to take the battle
further in more ways than one. He pushed the group on to Beawar,
insisting that the issue needed a bigger stage for public statement
and participation.

In Beawar the rally of 1200 people winded its way down the
roads and having presented the demands to the SDM, went forward
and settled down in front of the statue of Kumaranand, in Chang
Gate. Nikhilda and Kuldipji came with Swami Agnivesh on 8th April
1996. It was indeed a memorable day. The speech that Nikhilda
gave and Nikhil ( Dey ) translated is now history. He persuaded us
that this was indeed “ the second war of independence” from our
own alienated system. He talked of memories of Gandhiji’s meetings
during the freedom struggle, and memories evoked by the politics,
the sight and smells of Chang gate. He strengthened Harsh
Mander’s  arguments for the need to take this campaign to a bigger
and wider spread arena. He gave strength and purpose to the
tentative campaign in its initial years.

 He came with Kuldipji, many times in the following years, to
support to represent, and to parley with CMs, and the system. They,

also by their presence, gave a huge go-ahead to the print media -
at that time more receptive to causes of the poor. The credibility of
his life and work, the unquestioned integrity that he symbolised,
gave the RTI campaign its ethical moorings in the public domain.
For those of us who began the struggle with the larger design of an
ethical democratic India, the RTI was a tool to fight corruption, the
symptom of a much larger malaise. The assumption that now begs
often for re-emphasis and attention.

Till the end he remained a supporter and his paper Mainstream
carried  news of the Campaign.  He was always available for
discussion, and for testing ideas. Laconic and detached, he was a
significant part of the group of older activists who gave us the much
needed ratification and mandate to carry the battle further. Sumit
Charavarthy and Mainstream carry on with the tradition.
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K. G. Kannabiran

I cannot remember the exact moment in time that I met Kanna,
but he brings to mind hope. He was a human being who lived his
ideals. He was a legend and an icon of fearless and ethical public
action. I have held the values he epitomised more dear than anything
else in my life. As the daughter of another fearless and ethical lawyer,
I probably saw the trajectory of his commitment extend beyond any
I had known before. I met him innumerable times and enjoyed every
visit and encounter. The conversation or discussion, was full of
critical intelligence and compassion. The language of its delivery
impeccable, laced with sardonic humour. We have been together
in varied fora. He was as an elder by years, understanding,
perception, and the capacity to assimilate the failures of dreams
and still act with common sense. His extraordinary courage was a
constant point of reference and hope.

In the fledgling years of the RTI Campaign, for those of us
who saw in it a tool for accessing the rights guaranteed in the Indian
Constitution, he was a critical and irreplaceable support. He agreed
to be a part of the working group, reluctant because it meant
travelling to Delhi or northern India. Yet he lent his name. Despite
the fact that he remained critical, he pushed boundaries and often
did not agree with the limitations that emerged in the formulation of
the law.

But his name like the others, lent immense credibility. In the
initial years, when the struggle was on every day and the Campaign
was in its nascent stage, his critical support  persuaded a huge
number of intellectuals and activists to consider the relevance of
this right. There was a tendency amongst “radical activists” to dismiss
this as a “middle class” issue. Kanna’s support helped establish
this as a “transformatory” and enabling right that S.R.Sankaran
talked about,  by underwriting the claim that the poor and oppressed
needed it more than any other single group.

His efforts to address the issue lay on many sides.

Innumerable innocent lives were saved because he offered his
extraordinary legal acumen and skills to the poor and oppressed.
He said :

“A major part of my professional life has been spent as counsel
for the defence owing to the trust placed in me by the countless
people whose freedom I found myself defending.”

A similar trust was reposed in him by human rights activists,
anyone and everyone who encountered the repressive nature of
the State. Kanna and Mr.Sankaran, friends and comrade in arms,
set up the Committee of Concerned Citizens to enter into peace
talks with the PWG and the AP Government. Though the talks
themselves failed to fructify, they established the possibility of
another kind of public action.

“The Right to know, the right to live” was a slogan Prabhash
Joshi coined for his editorial in the Jan Satta in 1996. It was the tool
Kanna had used for years before the struggle for RTI was articulated.
The Right to Information Campaign grew in public stature because
of the intellectual support of people like Kanna. His indisputable
integrity was coupled with courage in equal measure, always there
to question an unaccountable State. The RTI as a tool of
accountability recognised and acknowledged one of its strongest
champions.
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Surendra Mohanji

Surendra Mohanji was a person whom people seeking support unfailingly approached. He was accessible, soft spoken and a
listener. He lived simply and his life style matched the sympathy he had for the poor, the ordinary. He was a Gandhian in his way of life and
in many of the principles he cherished. Mohan Singh recalling his contribution says : “He was a common man but when he spoke, he
stood out as an extraordinary person”. I would add that his actions spoke even stronger. He could be seen in every protest for equality,
justice and against discrimination. He was strength for movements and campaigns. He was identified very strongly with living the Socialist
ideals his party talked about.

The RTI Campaign befriended him and enrolled his support from 1996. He came to the RTI dharna outside Bikaner House in 1997,
and in every protest in the capital he was there to cheer us on and give us courage. In aligning himself with the RTI Campaign, he
specifically brought in the focus on the poor, marginalised and the last man of Gandhiji, so often talked about.

Surendra Mohanji came to Beawar for the 1st RTI Convention, and for the 2nd Convention in Delhi. He was on the panel in
Janawad, the historic jan sunwai. He participated in protests in Jaipur, whenever he found time. He was there for every protest in Delhi,
at Jantar Mantar or for public meetings the Campaign organised. It was an acknowledgement of the validity of the RTI in the lives of the
poor, when Surendra Mohanji joined the Campaign.

His passing away on the heels of  S.R.Sankaran, L.C.Jain and followed by K.G.Kannabiran, leaves the generation following them
somewhat adrift. Wondering how they will measure up to the expectations and impeachable standards that is their legacy. Hoping to
sustain this immense responsibility with dignity, fight for justice and accountability, that was the characteristic of this great generation of
people with powerful public commitment.
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V. P. Singh
Post independent India has had many ex-Prime Ministers in

its history of sixty one years. Many of them have lived to engage
with public life after their tenure. History must remember Shri
V.P.Singh amongst many other things, for his extraordinary
contribution to what we now call peoples' politics, and his crafting
methods for its engagement with mainstream political structures.
There were many times during the last decade when VP Singh
extended support to people's movements and campaigns, fighting
illness and hospitalization. One came away wondering where he
drew his strength from. He spent every second day at Delhi's Apollo
Hospital, long hours undergoing dialysis. Kidney failure was
compounded by bone marrow cancer. And yet, he had no hesitation
in telling us - "for the Right to Information and Employment
Guarantee Act anytime, anywhere, I will do all I can to help." He
was as good as his word.

When the history of these two legislations are more
comprehensively written, there will be many architects and
strategists who will finally get the credit they never sought, in
engineering this basic political change. V P Singh was one of them.
He will always be cited for implementing the Mandal Commission
report. But that alone is not his contribution, though the
implementation itself reflected a commitment to the principles of
the Constitution. It will be a grave injustice to him and posterity
however, if his role as a statesman politician in establishing the
rights of the poor is not acknowledged. For those of us who were
small fish swimming against the tide of the Indian political discourse,
he inspired tenacity, imparted humour, and provided sustained
practical support and advise.

The days he was on dialysis, he would say, "come to Apollo
Hospital and we will write letters and make calls from there."  On
other days he would say, "come home and we will do what needs to
be done. I will give time, other issues can wait. This is very important."
As a former Prime Minister he gave us a sense of what was in the
realm of the possible, without losing the capacity to fashion a dream.

He discussed each provision of the law as if he were Prime Minister,
and strengthened each basic demand as if he was the applicant.
As a person who enjoyed immense political goodwill amongst India's
political formations he had no hesitation in using it to build support.
"I will call anyone" he said, "except the right wing".  Chief Ministers,
Ministers, leaders of parties, media persons, were often taken by
surprise to get a call from VP Singh, lobbying for a particular provision
of the Right to Information or Employment Guarantee Acts. As an
individual committed to a cause, he gave time, and lent his presence
wherever it was sought. He would get involved in planning an event,
he would try and ensure the presence of other people crucial to its
success, and would come to meetings, demonstrations, press
conferences for as long as his body would allow it. These short
appearances made all the difference.

Discussions about where the bottlenecks lay, were lively, and
garnished with his one liners and ready wit. After several rounds of
discussions with skeptics of the NREGA and RTI even within the
UPA, he remarked - "Ek mein to mun nahin , aur dusre mein money
nahin." (In one they don't have the will, and in the other they don't
want to provide the means) In a right to information press conference
he said- "We need transparency to prevent the mid day meal from
becoming a middle man's meal". At a public hearing in Surajpura in
Ajmer District in 1998, he remarked that the Jan Sunwai was a
great term because- is "desh mein sunwai hi to nahin hoti hai" (in
our country, no one gets a proper hearing). In his short speech he
said that elected representatives and public servants should be
sworn in with an oath of transparency instead of secrecy.  He said
that it is time that that the sovereign (people) realise that they cannot
rule, if they are kept in the dark by the (public) servants, , and
prophesized that these small lights being lit in this rural area, would
soon light millions of lamps across the country.

At a press conference in Delhi in 1996 he listened carefully
to Sushila, from rural Jawaja with little literacy, and appreciated
and adopted her definition that the right to information was "hamara
paisa- hamara hisaab" (our money, our accounts). He helped



popularise this concise formulation. VP Singh was there in body and spirit at Conventions  for Right to Information, the Jan Manch for the
Employment Guarantee Act, for flagging off the Rozgaar Yatra, press conferences, meetings, rallies, dharnas, for passing the Acts, and
preventing crippling amendments. He was there, for slum dwellers struggling to save their homes, for farmers fighting to save their land
from SEZs, for movements trying to connect with mainstream politics, and for politicians with a desire to connect with movements. He
may not be there in person any more, but his indomitable spirit will carry us forward. VP Singh never sought credit in his lifetime. We owe
it to ourselves to acknowledge his contribution as a politician, an activist, a statesman, and an unselfish human being with a heart that
lived for justice and the issues of the underprivileged.

We salute the statesman, poet and painter that he was, and though his passing away has been eclipsed in the media by terrorist
attacks in Mumbai , there are hundreds of small and bigger gatherings being held across the country to celebrate a life lived with
principles. It is not surprising therefore, that the thousands of ordinary people who lined the streets in Allahabad saluted him on his last
journey with the slogan people fashioned for him:

“Woh raja nahin fakir tha, desh ka takdir tha”
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L.C.Jain
Lakshmi as we fondly called him, was part of my professional growth. I met him first when I was in my thirties and involved with

handicrafts and the livelihood of crafts persons. But the person who became friend, senior colleague and mentor was when he became
part of my life in the realm of democratic politics. There are many points at which our lives in Rajasthan wove into and out of Lakshmi’s life.
A Gandhian,  sarvodayi, promoter of khadi, Member Planning Commission and generally friend of campaigns, a incisive and intelligent
speaker and campaigner, India’s ambassador to South Africa he was a well known figure in India.  Lakshmi became a part of the lore of
the RTI and MGNREGA as well.

When we sat on the dharna in 1996, he was India’s ambassador to South Africa. We had written to him. Explaining and asking for
support, words of encouragement. I got a handwritten letter, saying –“ struggle on, it’s a good cause, but you may not get the right in this
lifetime.” Then when the struggle intensified and took some shape, he was a great supporter and helped in innumerable ways to make the
perception of the RTI clearer. He was a part of the victory of the RTI struggle and campaigns. He was always there, despite failing health,
to cheer us on.

In a memorable meeting in Constitution Club, he came to support the Jan manch on NREGA. He spoke with fiery zeal about
Gandhiji’s last man, and his poignant response to an emotional song ‘In hathon ko kaam’  brought a lump to all our throats.

He was one of the last Gandhians of his era who combined sangharsh and nirman,  struggle and constructive work. All the non-
violent movements found strength in his support and vision. The RTI will remember him for his continuing interest. Ill as he was with
cancer,  he found energy and time to cheer the Mazdoor Haq Styagraha from his hospital bed, in its fight for minimum wages and the right
to accountability in a democracy.

As I posthumously released his book- CIVIL DISOBEDIENCE, Two Freedom Struggles, One Life -in Nehru Memorial, there was a
moment of acute loss. But the book celebrates grit, imagination and the determination to be interested and readiness to struggle, values
that the RTI Campaign must cherish and use to keep its integrity above board.
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Komal Kothari

Komal Kothari, the acknowledged doyen of  Rajasthani
culture, who set up the Rupayan Sansthan with the eminent writer
Vijaydan Detha more than 25 years ago, the recipient of innumerable
awards including the Padma Bhushan, passed away in Jodhpur on
20th of April 2004.

“Komal da” was a phenomenon. He was an institution unto
himself. Komal Kothari - ethnologist, folk historian, musicologist,
cultural anthropologist, researcher of socio-political processes , a
development analyst, a patient instructor in music and knowledge -
eluded classification. He was a rare combination of tremendous
gifts and complete humility. His natural rhythm of work touched
thousands of lives.

As a friend, teacher, mentor, guru, a dogged pursuer after
truth, he blended  traditional and informal methods of sharing
knowledge with a distinctly modern sense of equality. His mind was
always seeking answers, discovering patterns, delving into the
causal patterns behind the façade of ordinary things. Many of us
have been enriched in the texture of our understanding in our
association with him. He will live on in many minds that will now
think differently, with greater sensitivity.

When I first met this apparently simple man more than twenty
years ago, dressed in a white pajama and kurta, chewing pan, hair
unkempt, with piercing but compassionate eyes, there began a
learning relationship of an extraordinary kind. Komal da’s answers
to a simple question, was the evolution of an intricate pattern, where
knowledge of culture, agriculture, tradition and social conditions
combined unfailingly to provide surprising insights. I remember a
cold winter morning in Tilonia, where a Lok Utsav was being held in
1984. He was sitting over a cup of tea and someone started talking
about the “impurity” of the left hand in Indian tradition. Komalda
casually- he wore his knowledge lightly - expounded the most
interesting theory of the use of the hands in pottery, cooking, crafts

and finally we came to music. He talked of musical instruments,
drawing our attention to the fact that the left hand does the more
intricate work, brings quality to the music. The right only strums.
Maybe the taboos associated with the left have to be argued
differently. What he said that day has profoundly changed my
perception in many ways of the ‘politics’ of the hands. We went on
an intricate journey of connectedness, learning with the stream of
consciousness that flowed from a perceptive mind, the
interconnectedness of all cultural expression.

For him culture was not merely defined within the narrow
confines of the performing arts. In the last two years he was planning
and creating an alternative museum, where the heritage of people
would be re-created with the brooms and pots, pans and tools that
have helped create history.

I have always gone to see Komal da with a sense of
expectancy, like a great musician or a person of wisdom. Even when
I met him at the ICU, a month ago he was full of ideas. He was
insistent that the museum will have no feudal overtones, in
architecture or in the items on display. The museum would not be
for the exotic, for the tourist. Even in the choice of stones we make
a political statement. There would be no communal overtones, in
this museum. It could not be otherwise for a man who had lived his
life establishing the common musical heritage of Hindus and
Muslims. Breaking barriers of untouchability in bringing together
the valmiki drummer and the kanjars in the chakri dance, eating
with them all. Treating them as great artists, he also made a protest
against the arbitrary comparison between the classical and other
folk forms, placing ‘folk’ at the bottom of a hierarchy .

He was a practical person and a great researcher. He went to
fundamentals of an issue. If it was the kamaicha, the wood , the
strings, the instrument maker, the national boundary which has left
the musicians on one side and the instrument maker on the other,
were all matters to be addressed. For him therefore the purely
aesthetic had no place in his museum, and in his world. It could
never be a place of awe, making people feel unwelcome.



His dream has not been physically created, where brooms and  items of household utility, will prove a bigger point about feudalism
and the skewed writing of history, than many political statements. It will establish more firmly his life long struggle and his success, in
making folk traditions establish their right to cultural equality. Just as he made it possible for the Langas and Manganiyars to perform with
Yehudi Mehuin, Ravi Shankar and  Zhakir Hussain , the museum will establish the right of the modest broom, to a place next to the exotic
bronze sculpture!

Komalda  we thank you, for the knowledge you shared with us, for the privilege of receiving your love and time, we promise you that
we will contribute our little bit to realize your dream.
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Shri Prakashji

There are a few people we meet in our lifetimes, who have
the ease and understanding to span diverse milieus. They are rare
beings. Shriprakashji, was one of them.

He was born and brought up in a traditional Hindu family, and
was a Sanskrit scholar. That gave him the appellative of “Panditji”,
which continued to be his name for those who knew him in his
earlier days, and  even after. It still held, when he became a serious
critic of Hindu fundamentalism. His scholarship later
metamorphosed into an application of the mind, to understand
politics in its widest sense, which included the understanding of the
role religion plays in power determination. Shriprakashji was a great
strength at times when communal tensions built up. Like many others
rooted in the cultural and religious tradition of their own heritage,
his analysis gave credibility to the statements made by his comrades.

His understanding of politics again, extended far beyond the
narrow confines of political power games played in the corridors of
the sachivalaya, the Vidhan Sabha and the Lok Sabha. His was a
genuine  quest to understand the politics of deprivation, of
oppression and inequality. No wonder then, that he befriended the
motley group of social activists of the State and continued to argue,
debate, discuss, but always support the voice of the unheard. His
writings, his journalistic promotional activity all focused on what he
thought was the biggest vacuum in contemporary journalistic
practice.

No matter what he did, he never forgot his commitment to
communicate through the written word. Journalistic practice and
discipline came with him wherever he went. Whether it was Vividha
Features, wherein he pioneered along with Mamta a practical
approach to sending information both to those who print and read
small newspapers, or Rajdrishti, where he wrote a bold and daunting
critique of contemporary politics, or the countless other ventures
he was part of, his pen was indeed his sword !

He was indeed a rare being who spanned several categories
and paradigms, both horizontally and vertically. He was equally at
ease talking to the Chief Minister and a villager. With both, his
manner and his sense of equality never made compromise with
status or the lack of it.

From a formal relationship- when I went to hand press notes
to him several years ago- he became a friend; somebody who
critiqued and helped, innumerable times. In many different ways.
Perhaps I speak for all his friends when I say, he was a one-man
phenomenon, and that it will take many to fill the huge gap he has
left in all our collective lives. Like so many I will unconsciously dial
his number to confirm and consult, and listen to the silence that he
has left behind.

Let us hope we will carry on his pilgrimage and struggle further,
to hand the baton to the next ones ready for it.
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Prakash Kardaley

Writing on Prakash signifies my act of friendship, fraternity,
regard and deep admiration for an individual who is no longer with
us today. When we heard that Prakash had passed away last year,
it was a tremendous shock, because building commitment,
persistence and consistency of that sort is very difficult. The tenacity
with which he pursued what he thought was important was a rare
gift. We continue with the collective struggle like Vinita and many
other friends continue in Pune – we continue wherever we are, so
that Prakash will continue to survive. And he does survive. He was
a citizen who understood his obligation to his friends, the people
with whom he lived before he defined himself as a journalist and as
a campaigner of the Right of Information and many other things
that he was in his lifetime, leaving us a tremendous legacy. His
greatest contribution was that he manifested the role of a person
who took up the pen to defend the right of individuals in the
constitutional and democratic manner in India, in order to redefine
the role of the fourth estate. Today people who are in the media,
print or electronic, very often forget that they have an obligation far
beyond their jobs and their doing of that day, and that is to maintain
the integrity of India's constitutional rights and the rights of the poor
people to their economic livelihood and of individuals. I think this is
the singular contribution to the society for which we all remember
Prakash.

What Prakash did was to “transform news gatherers into
newsmakers”, that is what he said. If we understand the power of
that transformation we understand the power of the media, and
understand why it is called the fourth estate.

I would like to quote some of Prakash’s comments which really
touched me. “To me there is no difference between reporting the
proceedings of the Indian Parliament and the Pune Municipal
Corporation.”

How true. What is the difference? Because the Pune Municipal
Corporation in fact is in many ways far closer to reality, and

engagement with it far more meaningful. It directly impacts the lives
of many people. What happens in Parliament affects people too,
more remote in a manner of speaking, but takes time to relate to.

Prakash’s simple statement hides his tremendous
understanding and perspicacity.

There is another statement which is remarkable. He says,
“people have this impression that journalists should know all the
politicians and bureaucrats but I can proudly say I also knew the
common man and his issues.''  How very true. How can any issue
be resolved in a democracy without knowing what the common
person thinks? He understood this dialectic. It is important to talk to
policy makers, but you need to counter that information with the
reports of the ordinary citizen.

The lacuna in the media’s reportage has been the inability to
understand its critical role at all times, as a conduit for information,
and then as a facilitator for discussion and debate and finally as a
critique of the functioning of governance.  Prakash's is a contribution
to an Indian  tradition of courageous and committed journalism. His
practice of placing the common man and the parliamentarian on
par should continue, in the efforts of journalists to focus on the
powerful role of the fourth estate.



Safeguarding the Right to Information:
A Summary of the People’s RTI Assessment
2008 Report

I. SETTING THE CONTEXT - WHY THE PEOPLE’S RTI
ASSESSMENT 2008?

Although India’s Right to Information Act has now been in
existence for five whole years, there has as yet been no systematic,
nationwide independent assessment of who is using it, to what
purpose, and how it is functioning. The only knowledge citizens
have is anecdotal, or is derived primarily from Government data.
Neither has there been a detailed evaluation of how other societal
actors, such as the media, the courts, the corporate sector and
non-governmental organisations are affecting, or being affected by,
the Act.

The Right to Information Assessment and Analysis Group
(RaaG), in collaboration with the National Campaign for People’s
Right to Information (NCPRI) and various other national and regional
groups and institutions1, initiated the People’s RTI Assessment 2008
to undertake precisely such an exercise. The goal was to ascertain
how India’s nascent Right to Information regime might be further
strengthened, by examining a variety of inter-related issues. The
specific objectives of the assessment were:

1.To assess the use and implementation of the RTI act in India,
especially regarding:

a.  Public awareness about the act and its relevance and
uses

b.  Governmental and other efforts to promote such an
awareness and facilitate public use of the Act

c.  The willingness and preparation of the government, and
other public authorities, to promote access to information

d.  The challenges and constraints, if any, that the public faces
in accessing information under this Act



e.  The challenges and constraints, if any, that the government
and other public authorities face in promoting access to
information under this Act

f.  Conformity with the act of various public authorities,
especially in terms of voluntary (pro active) disclosure of
information

g.  The role of the appellate authorities in ensuring timely
access to information

h.  To assess the role played by various stakeholders in
establishing and strengthening the RTI regime

2. To determine priority future actions to make the RTI regime
stronger in India.
3.To develop a replicable assessment methodology and a
sustainable process for participatory and transparent assessment.

There is no doubt that the RTI Act is actively being used,
65% of rural applicants and 30% of urban applicants, surveyed,
reported they had used the RTI for personal issues. The study found
that the main constraints faced by the government in providing
information are inadequate implementation, the lack of training of
staff, and poor record management. The study has also identified
lack of awareness of the law, along with harassment of the applicant,
as two of the major constraints that prevent citizen from exercising
their right to information. Despite interviewing thousands of PIOs
and officials, there is no evidence to conclude, as the Government
of India repeatedly has with each attempt to dilute and weaken the
RTI, that the occurrence of frivolous or vexatious applications is
frequent enough to pose either a threat to the government or to the
RTI regime in general. Certainly no evidence has been forthcoming
that access to “file notings” or other elements of the deliberative
process, has posed a major problem for the nation. On the contrary,
many of the officers interviewed have candidly stated that the
opening up of the deliberative process has strengthened the hands
of the honest and sincere officials.

II. HIGHLIGHTS OF METHODOLOGY AND COVERAGE:

·18,918 persons were individually interviewed across
ten states – Assam, Andhra Pradesh, Gujarat, Karnataka,
Maharashtra, Meghalaya, Orissa, Rajasthan, UP and West
Bengal -and the National Capital Region of Delhi, including 1415
PIOs and heads of offices or departments. 3 districts in each
state and 8 villages in each district were randomly chosen.

·630 focus group discussions organised. Of these, 487
were in 240 sample villages in 30 districts of the ten sample
states and  143 focus group discussions in four municipal
wards in each of the 30 district headquarters

·18,786 people participated in these focal group
discussions (FGDs).

·In total, 37,704 people were spoken to, in villages,
towns and cities across ten states and
Delhi.

·1027 public authorities’ offices were inspected both
in the rural and urban areas.

·Over 800 RTI applications were filed in various public
authorities across the country.

·Data regarding over 25,000 RTI applications analysed.
·Over 60 papers and magazines, in English, Hindi and

six regional languages analysed for content and coverage.
·Over 5000 case studies extracted, depicting

successes, failures and peculiarities of the RTI regime.
·515 public authorities (PAs) in both rural and urban

areas were surveyed across the country.

III. HIGHLIGHTS OF FINDINGS

• Awareness - 45% of our randomly selected urban
respondents (from state capitals and the national capital) claimed
that they knew about the RTI Act. In nearly 40% of the over 140



FGDs in district headquarters, at least one or more person knew
about the RTI Act. However, in only 20% of the over 400 FGDs
organized in villages was there even a single person who knew
about the RTI Act.

• Number of Applications Filed - An estimated 400,000
applicants from the villages of India filed RTI applications in the first
two and a half years of the RTI Act.  An estimated 1.6 million
applications were filed in urban areas in the first two and a half
years of the RTI Act.

• Profile of RTI Applicants –
• Disturbingly, over 90% of the rural applicants and 85% of

the urban applicants were males.
• About 30% of the sample applicants from rural India

belonged to the economic weaker class of society, this was much
lower at 15% in urban areas.

• The proportion of government officers making use of the
RTI Act among all applicants interviewed wasn’t significantly high
in urban areas – at 15% and very low in rural areas (6%), discounting
the myth that it is mainly government servants who use the RTI Act.
In fact, professionsals and businesspersons made up a significant
one-third of all RTI applicants in urban areas.

• Constraints in Filing Applications –
• Over 40% of the rural respondents stated that the most

important constraint they faced in exercising their right to information
was harassment and threats from officials.

• Nearly 15% of urban respondents cited harassment from
officials and uncooperative officials as the most important constraint.

• In many of the villages across the country there was a
threat perception among the villagers and they were hesitant to file
RTI applications even when requested to by the research team.

• Very difficult to get addresses of PIOs, especially for district
and sub-district levels.

• There are 88 different sets of RTI rules in India and no one

place where they are all available. Differing rules mean differing
amounts of fee to be paid, different modes of payment and even of
filing applications.

• Proactive disclosures – In a striking revelation, it turned
out that only 35% or about one-third of the public authorities included
in th study and an abysmal 5% of urban PAs disclosed non-web-
based basic information about the organization on office notice
boards. This percentage progressively reduces when one looks at
other whether disclosures were made - such as functions, duties of
officers, norms, subsidies, concessions etc. Urban PAs proactive
disclosures on websites was largely restricted to basic information
about their organisation.

• Types of Application Filed – An overwhelming 60% of
rural applicants filed an RTI application for personal reasons, while
this was much lower at 30% for urban applicants. A similar proportion
of rual and urban applicants (30%) filed RTI applications relating to
their town or village.

Success Rates in providing information –
• Data supplied by the government indicates a success rate

of 70/100, with a full mark for providing complete information and
half a mark for part information.

• The actual applicants who were interviewed reported a
success rate of around 60/100.

• Our own experience with the RTI applications we filed
indicated a success rate of 55/100. There was, of course, variation
between states.

• In another significant result, when asked the question, “did
getting the information asked for meet with the intended objective?”,
40% of rural respondents and 60% of the urban respondents said
“Fully met”. A similar proportion said “not at all” among rural
respondents, while only 20% of urban respondents felt the
information did not meet their objective at all.

Impact of RTI among PIOs and offices - Over 20% of the
rural and 45% of the urban PIOs claimed that changes had been



made in the functioning of their offices because of RTI. Over 60%
of these changes pertained to improving record maintenance, but
interestingly in 10% of the rural PAs and 25% of the urban PAs
what had resulted were changes in procedures of functioning and
decision making.

• First Appeal - Our experience was that for over 80% of
the 213 first appeals we filed, there was no response from the first
appellate and we either had to go for second appeal or abandon
the case. Another 11% were rejected, and only 9% were allowed
partly or wholly.

• Information Commissions –
• Composition - Of the one central and 27 state Chief

Information Commissioners initially appointed, 23 were retired IAS
officers, 3 were retired judges (UP, Bihar and Jharkand), one a retired
IPS officer (Assam), and one a former Member of Parliament
(Arunachal Pradesh).

• Delay in Disposal of Cases - The most important issue
regarding many Information Commissions is the delay in disposing
of complaints and appeals. AS of 31st March 2008, a total of 86385
appeals/complaints were received by various Information
Commissions under the study, including the CCIC. A balance of
56752 appeals/complaints were pending before the ICs as of
31.3.2008.

• Average Waiting Time - If one calculated an average
waiting time for disposal of appaelas/complaints  for each IC as of
March 31, 2008, Gujarat would top the list with a waiting time of
nearly 30 months, while Uttarakhand would take the least time, with
an average waiting time of 0.2 months.

• Only Full Benches Hearing Would Worsen Waiting Time
- Interestingly, if the interpretation of the RTI Act done by the
Department of Personnel and Training, Government of India, that
only full benches of all information commissioners together can hear
cases, is accepted then the worst hit would be the CCIC and the
ICs of Maharashtra, Karnataka, Andhra Pradesh, Punjab, Haryana,

and Goa, as they all have multiple benches and heavy work load.
Waiting time will climb up to six years or more in Maharashtra, three
years or more at the CIC and in Punjab, and nearly two years in the
others. And considering that the number of appeals and complaints
are going up every year, as time goes along this will get worse and
the appointment of additional commissioners will not help.

• Penalties Imposed – Only a Total of 373 penalties were
imposed among all the 19 ICs including the CCIC under the study.
As a percentage of cases disposed penalties were imposed in an
impressive 83% of cases in Nagaland, 28% in Arunachal Pradesh.

• The number of cases where some penalty should have
been imposed (just for delyed supply of information), by very
conservative estimation, would be 22,500 in the 18 commissions
for which the relevant data was available. Let us round it off to 20,000.
The actual penalties imposed were 373, or in about 1.9% of the
cases where it should have been imposed!!

• Budget and Infrastructure - Half of the information
commissions responding stated that the budgets allocated to them
were not adequate.

• 85% of them thought that the staff sanctioned to them was
not adequate.

• Nearly 60% of the commissions did not have what they
considered to be adequate infrastructure. The point that emerges
from all these statistics is that there is no uniformity in the funding
or staffing patterns of information commissions. Considering their
work is similar, if not identical, it should not be difficult to develop
norms of staffing and funding that could be applicable across the
country.

• Autonomy of Commissions - 75% of the ICs responding
to our questionnaire admitted that they were not financially
independent.

• Only half of the ICs responding had offices independent
of other government offices.

• Only four of the 13 responding ICs: Andhra Pradesh,
Meghalaya, Tripura and Uttarakhand, were satisfied with the manner



in which state governments were following the orders of the state
information commission.

• Public Information Officers (PIOs) –
• Over 30% of the rural PIOs candidly admitted that they did

not want to be PIOs, while nearly 50% said they wanted to be PIOs.
The rest had no comments.

• Their urban counterparts were more discreet, with nearly
75% refusing to comment, over 15% saying they wanted to be PIOs
and less than 10% willing to admit that they did not want to be
PIOs.

• Interestingly, over 30% of the rural PIOs admitted that they
did not know the provisions of the RTI Act. All of the urban PIOs
claimed that they knew the RTI Act well.

• Nearly 60% of the rural and a similar proportion of urban
PIOs responding stated that they had not been trained.

• In order to understand the problems that PIOs might face
in dealing with RTI applications, they were asked in an open ended
question to indicate what their main difficulties were. Interestingly,
rural PIOs indicated much lower levels of difficulties than the urban
PIOs. had received no training on the RTI Act.

• It emerged that 50% of the rural PIOs and 5% of the urban
PIOs do not have a copy of the RTI act available to them!

• RTI and Media –
• Coverage - As a national average, there were 65 items on

the RTI per publication per year, making it an average of 1.25 items
per week. Uttar Pradesh, Rajasthan and Maharashtra were above
the national average, while national publications and publications
from Gujarat, Karnataka, Uttarakhand and Orissa were below the
national average.

• The coverage of both success and failure stories relating
to citizen’s attempts to access information was far greater in the
state, than at the national level. This suggested that state level media

was more focused on people’s use of the RTI while national media
tended to focus more on RTI issues and developments.

• Raising Awareness about RTI through Media - The
Gujarat and the Karnataka media appeared to be promoting the
RTI most extensively, with the ratio of special features to news items
far in excess of others. Thus, while the media in these states might
not be covering the RTI as intensively as the media in Uttar Pradesh
and Rajasthan, they are being used widely as tools in promoting it.

• Use of RTI in Investigative Journalism - Judging by the
small number of RTI-based investigative stories we found, it appears
that the Indian media is not yet using the RTI Act much for unearthing
stories and investigating issues (this situation however, is rapidly
changing in the last 2 years, i.e., since 2009).

NGOs and RTI –
• For those NGOs who received substantive funding from

governments and therefore were public authorities, their web sites
were checked to see how closely they met with the requirements of
section 4.  Of the list of Of the 38 NGOs culled out from the the
website of the Council for Advancement of People’s Action and Rural
Technology (CAPART), only 21 had websites. No judgment is being
made regarding the others as they might well have been
disseminating the required information by some other means.

• Of those 21 who had web sites, only one (PRAVA) had an
RTI link on its website. The others gave no information, not even
the basic information regarding the name and address of the PIO.

• Similarly, of the 16 NGOs culled from the Ministry of
Environment and Forests, all of whom had received substantial funds
from the Ministry, 14 had websites but only one (Environment
Protection Training and Research Institute) had an RTI link in its
website.



IV. PERCEPTIONS AND SUGGESTIONS ABOUT THE RTI
REGIME

People’s Perceptions and Suggestions
• The most common suggestion for improvement from

the rural areas was that people’s awareness should be
enhanced (30%). This was followed by the demand that punitive
powers under the Act should be enhanced (20%), that the 30
days period for providing information should be shortened
(10%) and that there should be more training (5%).

• Other suggestions from rural applicants included the
setting up of a citizen forum to ensure compliance with the
law, improvement in record keeping, the complaint mechanism
should have public oversight, organizational infrastructure
should be enhanced, and there should be proper signage.

• From the urban areas, the most popular demand was
for raising awareness (35%), followed by enhancement of
penalties (20%) and shorten time limit for providing information
(15%).

• Some of the other suggestions from the urban
applicants included better use of technology, decentralization
of information commissioners, improving communications
between applicants and PIO, improving information delivery
mechanisms, improving signage, increasing staff, giving
information in local languages, information commissioners
should play a pro-active role, suo moto disclosures should be
strengthened, PIOs should not be a part of the public authority,
training should be strengthened, and the law should be
strengthened.

Media’s Perceptions

 Interviews with editors and journalists across the country
yielded two primary messages –

•The press sees the RTI primarily as a boon for citizens,

rather than itself.

•Newspapers and magazines do not see the spirit and
the letter of the RTI Act as being relevant to them, in terms of
their internal transparency and accountability.

Information Commission’s Suggestions
• Improve and strengthen the infrastructure in the

commissions.
• Give commissions the power to enforce their

decisions.
• Enhance the budgets of the commissions.
• Give greater financial and administrative autonomy

to commissions.
• Give commissions the ability to monitor compliance

by public authorities.
• Increase training for the staff of public authorities.
• Improve record management at public authorities.
• Make much greater efforts to raise awareness about

the RTI Act.

PIOs Suggestions
• A large majority of the PIOs stressed on enhanced

training and the raising of awareness.
• Other suggestions included: substantially increase the

fee, punish those seeking malafide/ malicious information,
restrict timeframe of information that can be sought, provide
additional staff, increase the time allowed for processing
application, stop misuse of the Act, restrict scope of RTI
applications, provide additional finances, create separate RTI
cells, rovide financial incentive for PIOs, promote e-processing,
remove fee exemption for those below the poverty line.



Heads-of-Departments’ Perceptions and Suggestions

• The district and sub-district heads of departments/
offices (HoD/Os) were asked to list the difficulties that their
departments or offices were facing in implementing the RTI
Act. An encouraging 60% said that they were having no
problems.

• Another 10% identified the lack of training as the main
problem, followed by paucity of staff (6%), request for old
records and information (4%), paucity of funds (3%), and
demand for voluminous information (2%).

• The HoD/Os were also asked to “… suggest any
improvements in how the ‘right to information’ is currently
serviced”. Nearly 25% had no suggestions, another 30% thought
that there must be more training, and 10% wanted awareness
to be raised. There was a demand for a separate RTI cell from
5% of the respondents, and for increase in staff and in the time
frame for supplying information from 4%.

• There was a clear consensus amongst HoDs at the
Central and State Governments that transparency was crucial
to effective governance.

• There was also a recognition of the fact that the
government’s architecture for responding to the RTI was
inadequate. Amongst the key issues cited were - Poor record
management, Inadequate budgets, Wrong mind set of civil
servants, Lack of human resources and Lack of Training and
knowledge about the provisions of the Act.

• The Positive Aspects of RTI included - Citizen
empowerment, Faster decision making, A boon for honest
officers, Some Improvement in record management

• The Negative aspects of RTI included – Misuse, Use
mainly by the elite, Little impact on the decision making
process, Undermined the authority of the executive.

• Opinion was divided as to whether the RTI Act has
had an impact on politicians • Has greater transparency resulted
in greater accountability of the government? On balance, HoDs
felt that the jury was still out as the Act was young and its full
potential had not yet been realized.

Our Perceptions
• In the final analysis, what seems to emerge from the

discussions is that the RTI Act has had mixed results. While
the awareness of the importance of transparency has indeed
increased manifold, infrastructure needs to be built around it
to allow it to work better. At the same time, the key to increasing
accountability of public authorities lies in bringing about
attitudinal changes – which is something that takes time. The
RTI Act, being all of three years ‘young’, is generally welcomed
as a step in the right direction. However, there was concern
regarding the negative spinoffs of the RTI Act.

• The HoDs seem susceptible to some of the rumours
about the RTI Act being used mainly by the educated and the
privileged. Our findings do not support this conclusion.

• HoDs also seem to think that a major use of the RTI is
by “…aggrieved government employees who used the RTI Act
to redress their grievances, particularly with regard to
promotions, postings and disciplinary action.” Again, our
findings do not support this belief.

• There is the concern that the RTI Act, especially access
to file notings, would inhibit civil servants from expressing their
views honestly. In our survey there was almost no complaint
about access to file notings, except from a few HoDs.

• Besides, officers are pressured to record notings
contrary to their convictions or opinions, or contrary to public
interest or the law, NOT by the public but by their bureaucratic
and political bosses (who already have access to file notings
independent of the RTI Act).



• The possibility that such file notings will become public
would actually put a counter pressure on officials to give advice
that is in public interest and in accordance with law. It would
also inhibit the bosses from irrationally or self-servingly
overruling such advice. It would allow honest and upright
officers to put counter pressure on their bosses by reminding
them that their decisions and the basis of their decisions would
all be up for public scrutiny.

• The spectre of harassment, and vexatious and
frivolous applications, is also often raised. Admittedly, frequent
requests for the supply of telephone bills, or travel claims, or
other expense details, could be tedious. But this problem is
easily solved by putting all such items (that could possibly
interest the public) on the web and making them proactively
available in other appropriate ways. This would remove the
potential of harassment.

• An understandable fear is that people will not
understand or appreciate the conditions under which certain
decisions were taken, especially when there was insufficient
information. Consequently, “hind sight” analysis would show
the concerned officials in bad light and might even question
their motivation or competence.

• Another danger is that of the bureaucracy becoming
totally “rule bound”, as discretionary action is difficult to explain
objectively. Are we then salvaging governments from arbitrary
functioning just to plunge them into rigidity and rule-
boundedness?

• If the basis on which (and the circumstances under
which) decisions are made or discretion exercised, is regularly
shared with the people, they will educate themselves. They will
understand and appreciate the conditions under which
government functions,and begin to recognize the efforts that
honest and sincere government servants are putting in, even
if they sometimes falter, or make mistakes.

• Our findings suggest that the government is at present

in no danger of getting swamped by RTI applications. However,
this could become a problem in the future, especially if current
trends continue unabated. But as governments begin to
understand what types of information the people mainly wanted,
they could start putting these out proactively. This would
significantly reduce their work load.

• Additionally, if governments analysed what grievances
were behind most of the RTI requests (delays, seemingly unfair
decisions, inaction, corruption, lack of response) and started
tackling these, the number of RTI applications would go down
further.

V.  MAJOR FINDINGS AND A DRAFT AGENDA FOR ACTION

Finding I:
There is poor awareness about the RTI Act, especially in

the rural areas.

Recommended Action:
1. A task force should be set up at the national level, headed

by an eminent media personality or public communications expert,
to design and implement suitable public awareness programmes.
Information regarding the RTI Act and its relevance to the people
should be imparted in conjunction with information about other basic
rights, highlighting how the RTI Act can be used to ensure access
to these other rights. This would not only contextualize information
about the RTI Act but also raise awareness about other rights.
[ACTION: DoPT, MoI&B, NGOs, Media Houses, Television
Channels, Folk Theatre Groups]

2. To start with, teams using a mix of traditional and modern
methods, including song and dance, folk theatre, films, posters,
etc. could move from village to village. Similar teams could also be
active in urban areas and the programmes could be recorded and
broadcast on national TV and radio, and use the web and other
electronic media.



3. Case studies and other material could be provided to
creative people in the broadcasting and television industry to inspire
them to fictionalize RTI stories and popularize the concept through
television serials in Hindi, English and various regional languages.

4. A module on RTI should be made mandatory (though
without credits) in school curriculum for 11th and 12th classes, and
for all undergraduate and postgraduate courses in India. [MoHRD]

Finding II:
Less than half the PIOs and even a lesser proportion of

other civil servants have been oriented and trained towards
facilitating the right to information.

Recommended Action:
5. Appropriate governments and the ICs should direct all PAs

and training institutions (invoking, if need be, S.19(8)(a)(v)), that,
apart from conducting separate training courses for PIOs/FAAs and
other officers, a module on RTI should be incorporated into  all
training programmes, considering every government employee is
subject to the RTI Act. [DoPT, CIC, SIC]

6. In order to facilitate the recommended training courses, a
committee of RTI and governance experts should be constituted,
also involving CICs/ICs from various states and the Centre, to
develop a training plan and a model syllabi for training modules at
different levels of the government. This exercise can be anchored
by one of the state or national training institutions.

7. Concurrently, it is also important to identify and train
trainers. A roster of trainers, in different languages and for different
levels of officials, need to be set up so that training institutions have
access to trained trainers.

8. Training material, in the form of printed material and films
also needs to be compiled and, where required, developed in the
various languages. State training institutes and other state level
institution could be made repository libraries for training material,
to be accessed by departments and institutions for use in training

programmes.
9. An agency, within or outside the government, needs to be

given the responsibility of monitoring the state of preparedness
among a m sample of PIOs and officers, in order to assess the
efficacy of the training programme.

10. Advisories Could be sent (perhaps once a month and at
least once every three months) by Information Commissions (ICs),
under section 25(5) of the RTI Act, to all public authorities bringing
to their notice important interpretations of the law decided by the
ICs, with the recommendation that these should be brought to the
notice of all PIOs and maintained by them as reference material.
Such advisories could also alert PAs and PIOs against common
errors made by them in disposing RTI applications (like denying
information just because it is third party, or just because it is
subjudice, or just because it concerns a police investigation.)

Finding III:
All state and union territory governments (a total of 34),

all the high courts (19) and legislative assemblies (29), the
central government, the Supreme Court and both houses of
Parliament have a right to make their own rules. This can result
in 86 different sets of rules in the country. In addition, the 28
information commissions also have their own rules and
procedures, a total of 114 sets of rules relating to the RTI in
India! Consequently, an applicant is confronted with the often
insurmountable problem of first finding out the relevant rules
and then attempting to comply with the application form,
identity proof, or mode of fee payment requirements, which
differ from state to state and are often virtually impossible to
comply with.

Recommended Action:
11. The Government of India needs to develop a consensus

among all appropriate governments and competent authorities on



a common set of minimum rules that would enable applicants from
residing in one state to apply for information from any other state,
without first having to find, study and understand the rules of each
state and competent authority. [DoPT, Appropriate Governments,
Competent Authorities]

12. Though, given the provisions of the RTI Act, it might not
be possible or even desirable to insist on total uniformity, at least
the basic application fee should be the same. There should be at
least one mode of payment (perhaps the suggested postage stamp
– see 17 below) that should be acceptable to all states and
competent authorities. Applications on plain paper should be
accepted by all with at least the following three bits of information:
Name of the Public Authority, details of the information sought, and
name and address of the applicant. Where exemption under BPL
category is sought, relevant proof of BPL status should also be
enclosed.

13. Similarly, basic rules for filing first and second appeals
must also be uniform across the country, so that people are enabled
to pursue their applications (even where there is a deemed refusal
or no response from the first appellate) without having to study 114
sets of rules.

14. Beyond this, appropriate governments and competent
authorities could exercise the freedom of allowing additional modes
of payment specifically appropriate to their conditions, or give
additional concessions (like the waiver of application fee in rural
areas of Andhra Pradesh).

15. The Information Commissions could support the
imperative for basic common rules and procedures across the
country by invoking the powers given to them under S.19(8)(a) of
the RTI Act. [CIC, SIC]

16. Meanwhile, nodal departments in all appropriate
governments should ensure that all the 114 sets of rules relevant to
different governments/competent authorities/ICs in India are on their
website and regularly updated.

17. Special effort must be made to ensure easy payment of

application and additional fee. Though Indian Postal Orders (IPOs)
are the easiest of the currently allowed modes of payment, especially
for those who do not live close to the public authority or do not want
to go personally and pay in cash, IPOs are not easy to purchase,
especially in rural areas. Besides, many states and competent
authorities do not accept IPOs. Rather than introducing a new
instrument for payment of fees, perhaps all states and competent
authorities can be persuaded to accept postage stamps (including
post cards) as a means of payment. These are widely available.
Where the amount is large, especially where a large number of
pages have to be photocopied, all public authorities should be willing
to accept money orders.

18. Prescribed forms must be discouraged as they are difficult
to access for the rural Indian, especially those who do not have
access to the internet. Whereas generic forms can be made that
guide applicants on what details to provide, applications should not
be rejected just because they are not in any specific form.

19. Appropriate governments and competent authorities must
refrain from prescribing exorbitant application or photocopying fee.
Whereas an exorbitant fee might deter a few non-serious applicants,
it would prevent a large number of poor people from exercising
their basic right and thereby defeat the whole purpose of the RTI
Act.

Finding IV:
Applicants, especially from the weaker segments of

society, are often intimidated, threatened and even physically
attacked when they go to submit an RTI application, or as a
consequence of their submitting such an application.

Recommended Action:
20. Complaints of such intimidation, threat or attack to ICs

must be treated as complaints received under S. 18(1)(f) of the RTI
Act and, where prima facie merit is found in the complaint, the IC
should institute an enquiry under S. 18(2) read along with S. 18(3)
and 18 (4). [CIC,SIC]



21. Such intimidation, threat or attack, in so far as it is an
effort to deter the applicant from filing or pursuing an RTI application,
can clearly be considered as obstruction and falls within the gamut
of S. 20(1) as a penalisable offence. Therefore, where the enquiry
establishes the guilt of a  person who is a PIO, the IC must impose
such penalty as is appropriate to the case and acts as a deterrent
to other PIOs.

22. Where the guilty party is not a PIO, the IC must establish
a tradition of passing on the enquiry report to the police, where a
cognizable offence is made, or otherwise to the relevant court, and
use its good offices (and its moral authority) to ensure that timely
and appropriate action is taken.

23. It would also help if public authorities designated Assistant
Public information Officers (APIOs), as required under S. 5(2) of
the RTI Act, from neutral agencies. Following the example of the
government of India, it would be a good idea if post offices across
the country are made universal APIOs, so that any applicant can
file an application in any post office pertaining to any public authority.
This would also otherwise facilitate the filing of RTI applications,
especially for the rural applicant. [DoPT, Appropriate Governments,
Competent Authorities, MoCommunications]

Finding V:
Despite a very strong provision for proactive (suo moto)

disclosure under section 4 of the RTI Act, there is poor
compliance by public authorities, thereby forcing applicants
to file applications for information that should be available to
them proactively, and consequently creating extra work for
themselves and for information commissions.

Recommended Action:
24. Given the very poor implementation of Section 4 by most

public authorities, the ICs could recommend (under S. 25(5) read

with S.18(8)(a)) that each PA designate one PIO as responsible for
ensuring compliance with all the relevant provisions of section 4.
The Commission would hold this PIO responsible for any gaps or
infirmities, subject to provisions S. 5(4) and 5(5) of the RTI Act.
[CIC, SIC]

25. Where an appeal or compliant comes before an IC relating
to information that should rightly have been made available suo
moto under section 4 of the RTI Act, but was not, the IC should
exercise its powers under S. 19(8)(b) and compensate the appellant/
complainant for having to waste time and energy seeking information
that should have been provided proactively. This will not only
encourage applicants to complain against PAs not complying with
S.4, but also encourage PAs to fully comply.

26. To ensure that the information proactively put out is up to
date, the ICs could direct all PAs that each web site and publication
relating to S. 4 compliance must carry the date (where appropriate
for each category of information) on which the information was
uploaded/printed and the date till which it is valid/it would be
revalidated.

27. Concurrently, appropriate governments should
commission competent professional agencies to develop a template
for S. 4 declarations, with the required flexibility to be usable by
different types of PAs. This or some other agency should also be in
a position to help PAs to organize the required information in the
manner required.

28. The ICs should also require each PA to make a negative
list of those subjects/files which might attract any of the sub-sections
of section 8(1) and thereby be exempt from disclosure. This list
should be sent to the ICs, with justifications, and the advice of the
ICs considered before finalizing it. The remaining subjects/files
should be declared open and any RTI request relating to them should
be automatically honoured. Further, all the relevant information in
these open files should be progressively made public suo moto, so
that there is finally no need to invoke the RTI Act in order to access
suchinformation. [DoPT, Appropriate Governments, CIC, SIC]



29. Appropriate governments and competent authorities
should encourage the setting up of information clearing houses
outside the government, especially by involving NGOs and
professional institutions for subjects related to their area of work.
Such clearing houses could function as repositories of electronic
information accessed from the concerned public authorities. They
can systematically and regularly access information that is of interest
to the public. They can demystify, contextualize, and classify such
information and make it easily available o the public through
electronic and other means. They can also send out alerts regarding
information that needs urgent attention. However, such clearing
houses should not absolve public authorities of their own obligations
under the RTI Act and should actually motivate governments to be
more proactive and organized while disclosing information.
[Appropriate Governments, Competent Authorities, NGOs,
Professional Institutions]

Finding VI:
One major constraint faced by PIOs in providing

information in a timely manner is the poor  state of record
management in most public authorities.

Recommended Action:
30. Section 4(1)(a) of the RTI Act obligates every public

authority to properly manage and speedily computerize its records.
However, given the tardy progress in this direction perhaps what is
needed is a national task force specifically charged with scanning
all office records in a time bound manner. Apart from saving an
enormous amount of time and valuable space, the replacing of paper
records by the digital version would also make it more difficult to
manipulate records, or to conveniently misplace them, provided
proper authentication and security protocols are followed. [DoPT,
MoInfo.Tech.]

31. A priority should be given to scanning records at the village,
block and sub-divisional level. As facilities for digitizing records are

not usually available at this level, it is recommended that a special
scheme for scanning rural records, using mobile vans (or “scan
vans”) fitted with the requisite equipment and with their own power
source and wireless communication facilities should be
commissioned to cover all rural records in a time bound manner.

Finding VII:
Certain public authorities, especially those with extensive

public dealing (like municipalities,land and building
departments, police departments, etc.) receive a
disproportionate share of RTI applications compared to other
public authorities. In some cases there is resentment among
PIOs as they have to deal with a large number of RTI
applications in addition to their normal work.

Recommended Action:
32. Without illegitimately curbing the citizen’s fundamental

right to information, there are various ways of ensuring that the
numbers of RTI applications received by a public authority do not
become unmanageable. First, each public authority should assess
every three months what types of information are being sought by
the public. As far as possible, the types of information that are most
often sought should then be proactively made available, thereby
making it unnecessary for the citizen to file and pursue an RTI
application. [Appropriate Governments, Competent Authorities]

33. Second, most often RTI applications are filed because
there are unattended grievances that the public has with the public
authority. These are mostly delays, lack of response to queries, not
making the basis of decisions public, seemingly arbitrary or
discriminatory decisions, violation of norms, rules or laws by the
public authority, and non-disclosure of routine information that should
have been disclosed even without the RTI. If heads of public
authorities periodically (say once in six months) reviewed the basic
reasons behind the RTI applications received, they could initiate
systemic changes within the PA that would obviate the need to file



these applications.
34. Besides, such systemic changes would ensure that the

benefits of the enhanced transparency and accountability
consequent to the RTI Act do not only go to those who actually use
the Act, but to even those who might be too poor or otherwise unable
to take advantage of it.

35. Another practice that would minimize the work load of
many public authorities is the placing of all RTI queries and the
answers given (except where the information relates to matters
private) in the public domain. This would allow people to access
information that has already been accessed by someone earlier
without having to resort to filing an RTI application. This would also
be a good way of ensuring that information accessed under the RTI
Act is not used to blackmail anyone. Once all accessed information
has been proactively put into the public domain, the potential
blackmailer would have no remaining leverage.

Finding VIII:
There are huge and growing delays in the disposal of

cases in many of the information commissions, with pendency
of cases growing every month. The main reasons behind the
delays seem to be the paucity of commissioners in some of
the commissions (eg. Gujarat, Rajasthan –both with only a State
CIC) and the low productivity of some of the other
commissioners, mainly due to inadequate support.

Recommended Action:
36. There is a need to develop a consensus among

information commissioners, across the country, on norms for
budgets and staffing patterns of ICs, based on the number of cases/
appeals received, the number of information commissioners, and
other relevant state specific issues. [CIC, SIC, DoPT, Appropriate
Governments].

37. Similarly, there needs to emerge, through a broad
consensus, a norm on the number of cases a commissioner is

expected to deal with in a month. This could help determine the
required strength of commissions, the period of pendency, and also
indicate to the public the norm which the commissioners have agreed
to follow for themselves. Of course, such a norm should be
developed after discussion with other stake holders, especially the
public.

38. In order to have the ability to evolve a consensus among
information commissioners on these and other such issues, it is
important that there be a community or body of commissioners,
formal or semi-formal, perhaps as a collegium.

Finding IX:
Many information commissions feel that their

dependence on the government for budgets, sanctions and staff
seriously undermines their independence and autonomy, as
envisaged in the RTI Act, and inhibits their functioning.

Recommended Action:
39. The budgets of information commissions must be delinked

from any department of the government and should be directly voted
by the Parliament or the state assembly, as the case may be. The
CIC should be the sanctioning authority with full powers to create
posts, hire staff, and incur capital and recurring expenditure, in
accordance with the budget, based on budget norms developed for
information commissions across the country (see 36 above). [DoPT,
Appropriate Governments]

Finding X:
Information commission orders are of varying quality,

often with poor consistency on similar issues across
commissions, within commissions and even among orders of
the same commissioner. Many orders contain insufficient
information for the appellant/complainant to assess the legal
basis for, or the rationale behind, the order.



Recommended Action:
40. Newly appointed information commissioners must be

provided an opportunity to orient themselves to the law and case
law. Incumbent commissioners should have an opportunity to refresh
their knowledge and understanding and to discuss their experiences
and thinking with commissioners from other commissions. Towards
this end, it might be desirable to link up with the National Judicial
Academy, in Bhopal, and request them to organize orientation and
refresher workshops, the latter over the weekend, in order to
minimize disruption of work. This is similar to the workshops being
organized by them for High Court judges. [CIC, SIC]

41. There also needs to be a standardized format for IC orders
that ensures that at least the basic information about the case and
the rationale for the decision is available in the order. This again
needs to be discussed with other stakeholders and agreed to by
the community of information commissioners.

Finding XI:
Often, orders of information commissions are not heeded

to by the concerned public authority. Many commissions do
not have workable methods of monitoring whether their orders
have been complied with, leave alone for ensuring that they
are complied with.

Recommended Action:
42. All ICs must fix a time limit within which their orders have

to be complied with and compliance reported to the commission in
writing. Every order of the commission where some action is required
to be taken by a public authority should also fix a hearing two weeks
after the deadline for compliance is over, with the proviso that the
IC will only have a hearing if the appellant appeals in writing that
the orders of the commission have not been complied, to be received
by the commission at least three days before the date of hearing.
Where no such complaint is received, the hearing should be

cancelled and the orders assumed to have been complied with,
unless evidence to the contrary is presented subsequently.[CIC,
SIC]

43. Where there is a lack of compliance by a PIO,
automatically show cause notices should be issues for imposition
of penalty and unless compliance follows in a reasonable time,
penalty should invariably be imposed.

Finding XII:
A very small proportion of the penalties imposable under

the RTI Act (less than 2%) are actually imposed by commissions.
Though further research needs to be done on this aspect,
preliminary data suggests that there is a correlation between
the number of penalties imposed and the record of PAs in terms
of making information available.

Recommended Action
44. Information commissioners across the country should get

together and collectively resolve to start applying the RTI Act more
rigorously, especially as four years have passed since the Act came
into effect, and this is more than enough time for the government,
and for PIOs, to prepare themselves to implement the Act.[CIC,
SIC]

45. At the same time, a dialogue needs to be initiated between
the public and information commissions to discuss why they are
not imposing penalties even where clearly no reasonable ground
exists for delay or refusal of information, etc. To that end, it is required
that groups of interested citizens join hands with the media and the
legal professionals, and progressive former civil servants and
judges, and start on a regular and systematic basis, analyzing orders
of commissions, so that a meaningful dialogue can be had with
commissions on the need for imposition of penalties. [NGOs,
People’s Movements]



Finding XIII:
The mechanisms for monitoring the implementation of

the RTI Act, and for receiving and assimilating feedback, is
almost non-existent.

Recommended Action
46. There needs to be a National Council for the Right to

Information, to monitor the implementation of the RTI Act and to
advise the government from time to time on the measures that need
to be taken to strengthen its implementation. This council should
be chaired by the concerned Minister and have as members, apart
from people’s representatives, nodal officers from various state
governments on a rotational basis. The Central Information
Commissioner and CICs from a certain number of states on a
rotational basis should be permanent invitees to the Council. [DoPT]

Finding XIV:
The composition of information commissions across the

country has a bias towards retired government servants. It is
desirable to have a more balanced composition so that diverse
expertise is represented in the commission.

Recommended Action:
47. Towards this end, the process of short-listing candidates

for appointment to information commissions must be participatory
and transparent, allowing public consultation and debate before a
short-list is finally sent to the selection committee. [DoPT, Appropriate
Governments]

Finding XV:
There is a need for setting up follow up mechanisms

where information accessed by using the RTI Act can be
expeditiously acted upon, where required, without again having
to access the over-burdened and /or ineffective courts and

departmental mechanisms.
Recommended Action:

48. The Central and state governments need to set up
independent grievance redressal authorities (along the lines of the
one in Delhi – but with more teeth), so that instances of delay, wrong
doing or inaction can be independently and speedily adjudicated
and corrective action initiated.
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