
Consultation on the Whistleblower Bill on 19th Sept 2010 at NMML 
 
 

Agenda  
 

11:00 am - 11:15 am Introductions 
11:15 am - 11:30 am Understanding whistleblowers and their predicament  
11:30 am - 11:40 am Main provisions of the Bill - Ruchi 

11:40 am - 11:50 am A critique of the the Bill and other related issues - 
Venkatesh 

11:50 am - 12:00 pm A critique of the the Bill and other related issues - 
Arvind 

Session 1 
(Shailesh 
Gandhi) 

12:00 pm - 12:10 pm A critique of the the Bill and other related issues - - P. 
M. Bhat 

Session 2 
(Shekhar 
Singh) 

12:15 pm - 01:15 pm 

Discussion on issues related to both (a) ‘typical’ 
internal whistleblowing and (b) RTI activists and 
whistleblowing. Discussions should include points 
raised in the presentations above and the following: 

• Procuring information 

• Making complaints and investigation 

• Taking action or action taken 

• After an attack - what can be done 

• Ensuring physical security 

 01:15 pm - 02:15 pm Lunch 
Session 3 
(Jagdeep 
Chhokar) 

02:15 pm - 03:15 pm An agenda for action 

Session 4 
(Nikhil Dey) 03:15 pm - 04:00 pm Presenting resolutions and fixing tasks and 

responsibilities 
 
 
Participants 
 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
Main Provisions of the Bill 

 



1. Scope: State and central authorities, excluding armed forces, intelligence agencies 
and private sector. Not clear if ministers included in ambit, since CVC’s 
jurisdiction (the CA) does not extend to ministers 

2. Competent Authority: CVC at the center; SVC or denoted official at the State 
with powers of a civil court 

3. Disclosure to be made in writing and in good faith; anonymous complaints to be 
disregarded 

4. Exclusions: matters closed by authorized courts and tribunals, older than 5 years 
5. Enquiry: Post verification of complainant’s identity, enquiry conducted primarily 

via the HoD of accused (identity of complainant may be revealed). Exemption: 
security, sovereignty of nation as certified by secretary of GoI or state 

6. Two year imprisonment and up to Rs 50K penalty if identity of complainant 
disclosed; fine for mala fide delay or false information 

7. If complaint deemed frivolous, two year imprisonment and fine up to Rs 30K 
8. Protection for whistleblower: discretionary confidentiality of identity, physical 

protection and restoration of status-quo 
 
Main Objections to the Bill 
 

1. The Bill was drafted and approved by the Cabinet in secret without public 
consultation. This is against Section 4(1)(c) of the RTI Act (public authorities 
must, suo moto: publish all relevant facts while formulating important policies or 
announcing the decisions which affect public). This is also supported by the full 
bench order by the CIC (CIC/WB/C/2010/000120 on 30‐08‐2010), which 
states “Commission holds that exemption u/s 8 (1)(i) will apply only when a 
Note is submitted by the Ministry that has formulated it to the Cabinet 
Secretariat for placing this before the Cabinet. All concomitant information 
preceding that, which does not constitute a part of that Cabinet Note will 
then be open to disclosure u/s 4 (1) (c), but in a manner as will not violate 
the provisions of Sec 8 (1) (i). The Commission further recommends u/s 25 
(5) that Cabinet Secretariat considers amending Part V of Circular No. 
1/16/1/2000‐Cab of 15.4.2002 to allow for public consultation in 
appropriate form” 

 
2. The Bill does not provide any protection for a private whistleblower (e.g., RTI 

activist) and will have limited effectiveness in its current form for an institutional 
whistleblower as well 

 
 

3. CVC is not suitable to be the Competent Body under this Act for the following 
reasons:  

o Must seek permission to initiate enquiries 
o Does not have jurisdiction over politicians  
o Does not have resources, thus will need to outsource investigation 
o Only has advisory powers and thus cannot mandate enforcement of its 

recommendation  



o Appointment procedure for a CVC is non-transparent, and as seen from 
the current controversy over Mr. Thomas’ appointment, may lack moral 
authority 

o There are no provisions for transparency and accountability of the CVC in 
the CVC Act, or of CA in this Act 
 

4. Involving the HoD in investigation of complaints will compromise both the 
integrity of the investigation and safety of the whistleblower 
 

5. Armed forces, intelligence agencies and all other institutions substantially funded 
by the government should be included in scope 
 

6. Permissible disclosure is narrowly defined with potential for gaps in coverage of 
maladministration, public safety and environmental issues. Further matters older 
than 5 years are out of scope 

 
7. The provision of imprisonment of complainant for disclosures deemed mala fide 

is susceptible to misuse and may be used to discourage potential whistleblowers 
 

8. Lack of timeline for investigation may be used to shield corrupt public servants. 
Further long drawn investigation will render whistleblower protection (if needed) 
irrelevant 
 

9. Exemptions from disclosure granted under Section 7(1) on the basis of mere 
certification by a GoI or state secretary can be misused to thwart investigation; 
adequate safeguards are required 
 

10. The Competent Authority must act on all complaints supported with credible 
information regardless whether or not identity information of complainant is 
disclosed 

 
11. The burden of proof to prove victimization is on the whistleblower versus 

international best practices where the onus is on the supervisor to show legitimate 
rationale for negative action taken 

 
 
 
Principles for Revised Bill 
 

1. Bill must provide protection for two types of whistleblowers: citizen and 
institutional (government) whistleblower 
 

2. Competent Authorities will be designated at each level for decentralized 
administration. This will ensure protection for whistleblowers as well as 
accountability of state officials at all levels  

 



3. Appellate/oversight body must be independent, have adequate power and 
resources, and subject to transparent appointments and functioning 

 
4. In case of grievous hurt to the whistleblower, a special task force under the 

Competent Authority will investigate issue being probed by the whistleblower 
 

5. The appellate/oversight body will primarily be responsible for protection of 
whistleblower; will have oversight of investigation under existing statutes and 
organizations but will not take over all investigative functions 

 
6. Whistleblower must be provided an opportunity for rebuttal in case complaint is 

closed based on preliminary investigation 
 
 

 
Resolutions 
 

1. Write and/or make a representation to the Government, NAC, DoPT and Standing 
Committee that the Public Interest Disclosure and Protection to Persons Making 
Disclosure Bill 2010 drafted without public consultation is unacceptable and must 
be pulled back from the Lok Sabha  
 

2. A sub-committee consisting of Arvind Kejriwal (Convener), Shekhar Singh, 
Prashant Bhushan, Venkatesh Nayak, Nikhil Dey, and Manohar Bhatt will draft 
an alternative bill on the principles decided above by October 20, 2010 

 
3. NCPRI and affiliated organizations will organize a symposium to facilitate 

national discussion and mobilize public opinion on the revised draft in 
November/December 2010 

 
4. The revised draft will be presented to other political party leaders through ADR 

and possibly through PRS Legislative Research 
 

5. A recommendation will be made to the J&K legislature to enact a similar 
whistleblower Bill 
 

 
 


